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DATĘ PROCEEDINGS 

1-5-73 Filed Complaint. Issued Summons. 

1-17-73 Filed Summons with Marshal’s Returns: Served 
Texaco, Inc. by Ruth N. Freese, Asst. Secy on 
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N. Freese, Asst. Secy on 1/11/73. 

1-29-73 Filed Order extending Defts tiine to answer com¬ 
plaint from 1/31/73 to 2/19/73. Ordered that 
time is extended of the above datę without preju- 
dice to an application on notice for a further 
extension. Metzner, J. 

3-2-73 Filed Order of Consolidation. OrderejJhat mo- 
tion for consolidation is granted. Th5 action 
with 13 others Consolidated in to 72 Civ. 5008 for 
Ali Purposes. Metzner, J. (Mailed Notice). 

3-28-74 Filed Judgment and order that defendants have 
judgment against the plaintiffs dismissing the 
complaint as indicated subject to the provisions 
stated herein.—Clerk. (see 72 Civ. 5008) m/n. 
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- •- 

Thomas I. Fitzgerald, Public Administrator of the 
County of New York, Administrator of the Estate of 
Adolf Hergovich, deceased 

—against— 

Texaco Inc., and Texaco Panama, Inc. 


DATĘ FROCEEDINGS 

1-5-73 Filed complaint and issoed summons. 

1-17-73 Filed summons with marshal’s ret. Served 
Texaco Inc. by Ruth N. Frtese, Asst. Sec. on 
1/11/73. Texr.co Panama, Inc. by Ruth N. 
Freese, Asst. Sec. on 1/11/73. 

1-29-73 Filed Orders extending time for Texaco Inc. and 
and Texaco Panama Inc. to answer complaint to 
2/19/73. Metzner, J. (mailed notice). 

3-2-73 Filed Order of Consolidation. Ordered that mo- 
tion for consolidation is Granted. This case Con¬ 
solidated into 72 Civ. 5008 for all purposes. 
Carried under 72 Civil 5008. Metzner, J. 

3-28-74 Filed Judgment and order that the defendants 
have judgment against the plaintiffs dismissing 
the complaint as indicated, subject to the provi- 
sions stated herein. Clerk. (see 72 Civ 5008) 
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Docket Entries 
73 Civ. 97 


Thomas I. Fitzgerald, Public Administrator of the 
County of New York, Administrator of the Estate of 
Antonio Galdeano Blanco, Deceased, and Isabel 
Solek Ramierz individually, 

Plaintiffs, 

—against— 

Texaco Inc., and Texaco Panama, Inc. 

Defendants. 

-•- 

DATĘ PROCEEDINGS 

1-5-73 Filed complaint & issued summons. 

1-17-73 Filed summons with marshals return: Served. 
Texaco Inc. on 1-11-73 Texaco Panama, Inc. on 
1-11-73. 

1-29-73 Filed Order that time for Texaco, & Texaco, & 
Texaco Panama Inc. to answer, the complaint is 
ext. from 1-31-73 to 2-1-73. So ordered. Metz- 
ner, J. 

3-2-73 Filed Oider of Consolidation. Ordered that mo- 
tion for consolidation is granted. This case 
Consolidated with 72 Civ 5008 for all purposes. 
Carried under 72 Civ 5008. Metzner, J. 

3-28-74 Filed Judgment and order that defendants have 
judgment against the plaintiffs dismissing the 
complaint as indicated, subject to the provisions 
stated herein.—Clerk (see 72 Civ 5008) m/n. 
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Docket Entries 
73 Civ. 98 

-»- 

Thomas I. Fitzgerald, Public Administrator of the 

County of New York, Administrator of the Estate of 

Reinhard Standfest, Deceased 

—against— 

Texaco Inc., and Texaco Panama, Inc. 
-#- 

DATĘ PROCEEDINGS 

1-5-73 Filed complaint and issued summons. 

1-17-73 Filed summons with marshals return: Served: 
Texaco Inc. 1-11-73, Served Texaco Panama 
Inc. 1-11-73 

1-29-73 Filed stip “Order that the time for Tcxaco Inc. 

and Texaco Panama Inc. to appear etc. ed to 
February, 19th, 1973. Metzner, J. M/N. 

3-2-73 Filed Order to Consolidation. Ordered that 
motion for consolidation is granted. This actioh 
with 13 others Consolidated into 72 Civil 5008 
for Ali Purposes. Metzner, J. (mailed notice). 

3-28-73 Filed Judgment and order that defendants have 
judgment against the plaintiffs dismissing the 
complaint as indicated, subject to the provisions 
stated herein.—Clerk. (see 72 Civ 5008) m/n. 
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73 Civ. 99 

-♦- 

Thomas I. Fitzgerald, Public Administrator of the 
County of New York, Administrator of the Estate of 
Luis Martinez Alonzo, deceased 

—against— 

Texaco Inc., and Texaco Panama, Inc. 


DATĘ PROCEEDINGS 

1-5-73 Filed complaint and issued summons. 

1-17-73 Filed summons with marshal’s ret. Served Tex- 
aco, Inc. by Ruth N. Freese on 1/11/73. Served 
Texaco Panama, Inc. by Ruth N. Freese on 
1/11/73. 

1-29-73 Filed Order extending time for Texaco Inc. and 
Texaco Panama Inc. to appear, answer etc. com¬ 
plaint to 2/19/73. Metzner, J. (mailed notice). 

3-2-73 Filed Order of consolidation Ordered that mo- 
tion for consolidation is granted. This case Con¬ 
solidated into 72 ci vil 5008 for all purposes, 
Carried under 72 civil 5008 Metzner, J. (mailed 
notices). 

3-28-74 Filed Judgment and order that defendants have 
judgment against the plaintiffs dismissing the 
complaint as indicated, subject to the provisions 
stated herein. Clerk (see 72 Civ 5008) m/n. 
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73 Civ. 117 


- +- 

Thomas I. Fitzgerald, Public Administrator of the 
County of New York, Administrator of the Estate of 
Dieter Puphal, Deceased, 

Plaintiff, 


—against— 


Texaco Inc., and Texaco Panama, Inc. 

Defendants. 

-*- 


datę proceedings 

1-8-73 Filed complaint & issued summons. 

1-17-73 Filed summons with marshals return: Served: 

Texaco, Inc. on 1-11-73. Texaco, Panama, Inc. 
on 1-11-73. 

1-29-73 Filed Order that time for Texaco Inc. & Texaco 
Panama, Inc. to answer, complaint is ext. from 
1-31-73 to 2-19-73. Metzner, J. 

3-2-73 Filed Order of Consolidation: Ordered that mo- 
tion for consolidation, is granted. This case 
Consolidated with 72 Civ 5098 for all purposes. 
Carricd under 72 Civ 5008. Metzner, J. 

3-28-74 Filed Judgment and order that defendants have 
judgment against the plaintiffs dismissing the 
complaint as indicated, subject to the provisions 
stated herein.—Clerk (see 72 Civ 5008) m/n. 
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73 Civ. 166 

-•- 

Hapag-Lloyd, as owner of the M/V Brandenburg 
—against— 

Texaco Panama, Inc. as owner of the M/V Texaco 
Carribbean 


datę proceedings 

1-9-73 Filed complaint & issued summons. 

1-11-73 Filed Amended Complaint. 

1-24-73 Filed summons with marshaPs ret. Served 
Texaco Panama, Inc. by Mr. McLure on 1/16/73. 

1- 24-73 Filed summons with marshaPs ret. Served 

Texaco Panama, Inc. by Ruth N. Freese, Asst. 
Sec. on 1/16/73. 

2- 22-73 Filed Affidavit of MacDonald Deming. 

3-2-73 Filed Order of Consolidation. Ordered that mo- 
tion for consolidation is granted. This case 
Consolidated Into 72 Civil 5008 for Ali purposes. 
Carried under 72 Civil 5008. Metzner, J. 

3- 28-74 Filed Judgment and order that defendants have 

judgment against the plaintiffs dismissing the 
complaint as indicated, subject to the provisions 
stated herein.—Clerk (see 72 Civ 5008) m/n. 
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Docket Entries 
73 Civ. 182 

- * - 

Stork Amsterdam N.V.; Industrias Lacteas Domini- 

CANAS S.A. “INDULAC”; CORNELIS NOORDHOEK; QlIIN- 

tana Hnos; Inc.; N.V. Koninklijke Distilleerderi- 
jen “Erven Lucas Bols” (Formerly N.V. Amster- 

DAMSCHE LlKEURSTOKERIJ “‘T LOOTSJE’ DER ERVEN 

Lucas Bols”) J. Wray and Nephew Ltd.; N.V. Ver- 
KOOPASSOLIATIE DER UERENIGDE LlKEURSTOKERIJEN 
V.U.L.; The Rum Company (Jamaica) Ltd.; P. Van 
Leeuwen Jr.’s Buizejhandel N.V.; Nooyen N.V.; 
Handelsonderneming “Okahni” N.V. ; Kooijman’s 
Agencies Inc.; Overseas Construction Company; 
Overseas Construction Company Caribbean, Ltd.; 
Koninklijke Nederlandse Maatschappij Voor Ha- 
VENWERKEN N.V. ; NETHERLANDS HaRBOUR WORKS COM¬ 
PANY (Netherlands Antilles) N.V.; Antem N.V.; 
Bogena N.Y.; Pet Care, N.V.; N.V. Maduro Inter- 
maven; S.E.L. Maduro and Sons Ltd.; Lagendijk’s 
Poetskatoen—En Poetslappen—Fabriken N.V.; 
Carlos C. Jesurum and Co.; La Citrique Belge S.A.; 
Rapid Sales Company Ltd.; Zement Export Rhein- 
west G.M.B.H.; A.G. “Weser” See—Beckwerft; Ma- 
tab N.V.; and Vihamij Buttinger N.V., 

Plaintiffs, 

—against— 

Texaco Panama, Inc. as owner of the M/V Texaco Carib¬ 
bean, 

Defendant. 


datę proceedings 

1-10-73 Filed complaint & issued summons. 
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Docket Entries 

1- 24-73 Filed summons with marshals ret; served Texaco 

Panama, Inc. on 1/16/73. 

2- 22-73 Filed Pltffs affidavit by MacDonald Deming. 

3-2-73 Filed Order of consolidation. Ordered that the 
motion for consolidation is granted. This action 
with 13 others Consolidated into 72 civil 5008 for 
all purposes. Metzner, J. mailed notices). 

3- 28-74 Filed Judgment and order dismissing the com- 

plaint (deferdants have judgment against the 
plaintiffs ) subject to the provisions stated herein. 
—Clerk (see 72 Civ 5008) m/n. 

72 Civ. 5008 (SDNY) * 

-- 

Thomas I. Fitzgerald, Public Administrator of the 
County of New York, Administrator of the Estate of 
Hagen Pastewka, deceased and Monica Pastewka, 
individually, 

—against— 

Texaco Inc., and Texaco Panama, Inc. 


DATĘ PROCEEDINGS 

11-27-72 Filed Complaint, Issued Summons. 

12-8-72 Filed Summons with marshals return. Served 
Texaco Inc. 11-29-72. 

* The lead case following consolidation of tliese niatters for all 
purposes, and also lead docket slieet. 



15a 


DATĘ 

12-15-72 


2-22-73 

2-22-73 

2-22-73 

2-28-73 

3-2-73 

3-2-73 


Docket Entries 

PROCEEDINGS 

Filed Order that defts Texaco, Inc. and Texaco 
Panama, Inc. having moved this Court ex parte 
for an order extending Lheir time within which 
to appear answer etc. with respect to the com- 
plaint, etc. Ordered that the time for Tex<*co 
Inc. and Texaco Panama Inc. to appear etc. or 
move is extended to Feb. 19th, 1973 without 
prejudice to application on notice for a further 
extension, Metzner, J. 

Filed memo endorsed on order to show case to 
consolidate: The defts motion to is hereby ad- 
journed until Feb. 23, 1973, before Metzner, J. 
The time for defts to answer with respect to all 
actions involved in the motion to consolidate is 
hereby extended Feb. 23, 1973. So ordered. Pen- 
ny, J. M/N. 

Filed defts memorandum of law in support of 
their motion purs to Rule 62 of the FRCP. 

Filed Oder to Show Cause to consolidate. 

Filed 2nd Memo Endorsed on Order to Show 
Cause file 2-22-73. On 2-21-73 this court ex- 
tended the time for the defts. to answer with 
respect to all actions involved in the motion to 
consolidate until 3-2-73. Defts motion for con- 
solidation is granted on default, Submit Order— 
Metzner, J. 

Filed Notice of Motion re, 3/14/73 at 10 AM re: 
dismiss as to both defendants. 

Filed Memorandum of Law in support of de¬ 
fendants’ motion to dismiss. 
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Docket Entriea 

DATĘ PROCEEDINGS 

3- 2-73 Filed Order of Consolidation. Ordered that mo- 

tion for consolidation is granted, consolidating 
this action with companion action bearing index 
numbers 72 Civ 5009, 72 Civ. 5010, 73 Civ. 92, 73 
Civ. 93, 73 Civ. 94, 73 Civ. 95, 72 Civ. 96, 73 Civ. 
97, 73 Civ. 98, 73 Civ. 99, 73 Civ. 117, 73 Civ 166 
and 73 Civ. 182 for all purposes: Ordered that 
the 14 Consolidated actions now bear the index 
number of thu. lead case 72 Civ. 5008, Metzner, J. 
(mailed notice). 

4- 9-73 Filed Consent Order extending time to answer 

from 4/9/73 to 5/21/73 and including 6/5/73 re: 
in opposition to defts’ motion for dismissal. Metz¬ 
ner, J. 

4-17-73 Piled Hapag-Lloyd “Indulac” ’s interrogs. to 
deft Texaco Panama, Inc. 

5- 1-73 Filed pltfts Hapag-Lloyd A.G.’s reąuest for pro- 

duction of documents under FRCP Rule 34. 

4- 30-73 Filed Consent Order. Ordered to at the time for 

pltfts to submit their papers in opposition to 
defts’ motion for dismissal is extended from 3-9- 
73 and that defts’ time within which to reply be 
extended including 4-24-73. Metzner, J. 

5- 15-73 Filed Defts Notice of Motion before Judge Metz¬ 

ner, Room 2201, 5/23/73, 10:00 A.M. re: Pltfts’ 
Hapag Lloyd A.G. and Stork Amsterdam N.V. at 
Reąuest for Production of Documents, sic. & 
Affdvt of Alvin L. Stern. 

5-15-73 Filed Memorandum of Law in support of Defts’ 
Motion for Protective Order. 



♦ 





Docket Entries 


DATĘ 

5-16-73 

5-16-73 

5-18-73 

5-18-73 

8-7-73 

8-7-73 

8-7-73 

8-7-73 

8-7-73 

8-7-73 

8-6-73 


PROCEEDINGS 

Filed Defts Objections to Interrogs. 

Filed Defts Response to Reąuest for Production 
of Documents. 

Filed Pltft’s Order to Show Cause with stay be- 
fore Judge Metzner, Room 906, 5/28/73, 10:00 
A.M. re: setting 6/7/73 as datę for hearing of 
Deft., etc. 

Filed Pltffs’ Memorandum of Law in support of 
Order to show cause. 

Filed reply affdt. of MacDonald Deming (for 
pltf) in support of Hapag-Lloyd and Stork Am¬ 
sterdam et ais appl. for discovery. 

Filed reply affdt. of Melvin Tublin (deft. Tex- 
aco Panama Inc.) in support of defts. motion for 
a protective order and in oppos. to pltfs. applica- 
tion for discovery. 

Filed report of Mag. Jacobs (as indicated). 

Filed pltfs. affdt. concerning discovery needed 
to oppose forum non eon. motion by defts. 

Filed pltfts. affdt. in support for permission to 
discover facts by way of interrog. prod. of doc, 
etc, 

Filed affdt. of Alvin Stern (deft) in oppos. to 
motion of pltf. brought on ’ ł y an order to show 
causedated May 18,1973etc. (filed incourt). 

Filed memo end. on Order to Show Cause dated 
May 18, 1973—The court having read the report 
of Mag. Jacobs, the letters submitted by counsel 
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Docket Entries 

DATĘ PROCEEDINGS 

in connection with that report and reviewing the 
file, confirm the report as submitted. So ordered. 
Metzner, J. m/n. 

8-7-73 Filed memo end. on motion dated May 15, 1973 
for pltf. to produce doc, etc.—The Court having 
read the report of Mag. Jacobs, the letters sub¬ 
mitted by counsel in connection with that report 
and reviewing the file, confirms the report as 
submitted. So ordered, Metzner, J. m/n. 

8-14-73 Filed pltffs notice of deposition of defendants 
Texaco Inc. and Panama Inc. by named officers. 

8-15-73 Filed pltffs notice to admit. 

8-20-73 Filed Pltffs. Notice of Depositions of Defts. Tex- 
aco Inc. and Texaco Panama Inc. by named 
Officers or persons designated by Defts. purs. to 
Rule 30(b) (6). 

8- 20-73 Filed Defts. Objection to Plaintiffs’ Notice to 

Admit. 

9- 28-73 Filed Pltffs. Memorandum as supplement for 

joinder of pltffs in action. 

J 0-9-73 Filed pltf. Robert Borden notice of new address: 
c/o 4319 So. 135th St., Seattle, Wash. 98168. 

10-12-73 Filed pltfs. OSC reąuiring defts. to make avail- 
able John Mingay and Cristensen for depo&ition, 
etc. as indicated; and affdt. ret. Oct. 19, 1973. 

10-12-73 Filed pltfs. memorandum of law in support of 
OSC with stay. 
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DATĘ 

11-16-73 

11-16-73 


2-8-74 

2-8-74 

2-8-74 

3-27-74 

3-27-74 



Docket Entries 

PROCEEDINGS 

Filed report of Magistrate Jacobs re-order to 
show cause filed 10-12-73 (attached OSC). 

Filed memo endorsed on O.S.C. filed 10-12-73: 
This motion was referred to Magistrate Jacobs 
to hear and report because the Magistrate had 
heard prior motions and there was still pending 
before him a motion to dismiss. The issues are 
fully discussed in his reports dtd. 7-25-73 and 
10-24-73. Clearly, pltffs’ are entitled to a fur- 
ther answer to interrogs #1, purs. to the order 
of 8-6-73. I find pltffs request for additional 
discovery is clearly outside the scope of the order 
of 8-6-73. There is nothing in the papers pre- 
sented on this motion that calls for a modification 
of that order. Defendar.ts to furnish the addi¬ 
tional answer to interrogs. #1 as set forth on 
page 3 of the report of the Magistrate Jacobs 
dtd. 10-24-73. This answer shall be filed on or 
before Noy -26-73. Pltff. shall file with Magi ;trate 
Jacobs any papers in opposition to the motion 
to dismiss on or before Dec-10-73. So ordered. 
Metzner, J. (m/n). 

Filed deft’s (Texaco Panama, Inc.) answers to 
interrogs. 

Filed deft’s (Texaco Panama, Inc.) further an¬ 
swers to interrogs. 

Filed deft’s (Texaco Panama, Inc.) re^ponse to 
reąuest for production of documents. 

Filed plaintiff s affdvt. of MacDonald Deming in 
opposition to deft’s motion to dismiss. 

Filed Brandenburgi memorandum of law in op¬ 
position to defts’ motion to dismiss. 
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Docket Entries 

DATĘ PROCEEDINGS 

3-27-74 Filcd plaintiffs affdvt. of Harvey Goldstein in 
opposition to defts motion to dismiss. 

3-27-74 Filed plaintiffs memorandum of law in opposi¬ 
tion to defts’ motion to dismiss. 

11-16-73 Filed defts. affidavit in opposition to motion. 

3-27-74 Filed defts’ reply affdvt. of Alvin L. Stern re 
motion to dismiss. 

3-27-74 Filed defts’ reply memorandum of law re mo¬ 
tion to dismiss. 

3-27-74 Filed pltfs surreply affdvt. of Harvey Gold¬ 
stein in opposition to defts’ motion to dismiss. 

3-27-74 Filed pltfs surreply memorandum of law in op¬ 
position to motion to dismiss. 

3-27-74 Filed report of Magistrate Jacobs. 

3-27-74 Filed memo endorsed on defendants’ motion to 
dismiss Consolidated actions: The 19 page re¬ 
port of the magistrate reviews in detail the 
questions from all aspects. I have read that re¬ 
port and all of the papers and I thoroughly 
agree with his review of the law and his sug- 
gesfion for the disposition of this motion. The 
motion to dismiss on the ground of forum non 
conveniens is granted on condition that (1) de¬ 
fendants submit to the jurisdiction of the Eng- 
lish courts; and (2) waive any defense of the 
statute of limitations as to any claims against 
them. So ordered—Metzner. m/n. 







Docket Entries 


DATĘ 

3-28-74 


4-5-74 

4-5-74 

4-23-74 


6-3-74 


PROCEEDINGS 

Filed Judgment and order dismissing the actions 
herein, as against (a) Texaco Panama, Inc., 
on the grounds of forum non conveniens and lack 
of jurisdiction of the controversy herein, and 
(b) as to Texaco, Inc., on the grounds that the 
complaints fail to state a claim upon which re¬ 
lief can be granted and lack of jurisdiction of 
the controversy herein, etc. Ordered, adjudged 
and decreed, that defendants have judgment 
against the plaintiffs, dismissing the complaints 
on condition (1) defendants submit to the juris¬ 
diction of the English courts; and (2) waive any 
defense of the statute of limitations as to any 
claims against them.—Clerk. m/n. 

Filed notice of appeal by plaintiffs’ Hapag- 
Lloyd, A.G. and Stork Amsterdam N.V., et. al. 
from the Court’s finał order.—Copies mailed to: 
Poles Tublin Patestides & Stratakis, Esqs. and 
Fuchsberg & Fuchsberg, Esqs. 

Filed undertaking for costs on appeal—$250.00. 
—National Surety Corp. 

Filed notice of appeal to the USCA for the 2nd 
Circuit by pltf. Thomas I. Fitzgerald, Public 
Administrator of the Estate of Hagen Pastewka 
et. al. from that part of order, dated 3-26-74 and 
filed on 3-27-74 in all those cases Consolidated 
(72 Civ 5008, 5009, 5010, 73 Civ 92-99, 117, 166 
and 182) cases, which dismisses the complaint 
of plaintiffs—copies mailed to Haight, Gardner, 
Poor & Havens and to Poles, Tublin, Patestides 
& Stratakis. 

Filed Stip. for Inclusion of Documents in of- 
ficial Record Pursuant to FRHP Rule 10 (e). 
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Record 

Brandenburg’* Amended Complaint 
(73 Civ. 166, SDNY) 

UNITED STATES DISTRICT COURT 
Southern District of New York 


73 Civ. 166 


♦ 


Hapag-Lloyd, A. G., as owner of the M/V Brandenburg, 
and as bailee of the cargo laden thereon, 


—against— 


Plaintiff, 


Texaco Panama, Inc., as owner of the M/V Texaco 
Caribbean, 

Defendants. 

-»- 

Plaintiff Hapag-Lloyd A. G., by its attorneys Haight, 
Gardner, Poor & Havens, for its amended complaint against 
Texaco Panama, Inc. now shows to this Honorable Court 
upon information and belief the following: 

1. This is an admiralty or maritime claim within the 
meaning of Rule 9(h) of the Rules of Civil Procedurę for 
the United States District Courts, as hereinafter morę fully 
appears. 


2. Plaintiff Hapag-Lloyd A. G. was at the time perti- 
nent to this complaint and now is a Corporation duły or- 
ganized and existing under the laws of the Federal Republic 
of West Germany; plaintiff brings this action on its own 
behalf as owner of the German Flag M/V Brandenburg, 
and as bailee of the cargo laden aboard her at the time of 
her loss. 


3. Defendant Texaco Panama, Inc. was at the times 
pertinent to this complaint and now is a Corporation duły 
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organized and existing under the laws of the Republic of 
Panama, with an office and place of business at 135 East 
42nd Street, New York, New York 10017, within this 
District and within the jurisdiction of this Honorable 
Court. 

4. Texaco Panama, Inc. was at the times pertinent to 
this complaint the owner of the M/V Texaco Caribbean 
and/or of the wreck of said vessel. 

5. Texaco Panama, Inc. had at the times pertinent to 
this complaint possession and control of the M/V Texaco 
Caribbean and/or of the wreck of the said vessel. 

6. On or about 4:10 A.M. British Standard Time on 

the morning of January 11, 1971, the M/V Texaco Carib¬ 
bean collided with the M/V Paracas south of Folkestone 
and west of The Varne Bank, in the Straits of Dover. 
Following the collision with M/V Texaco Caribbean \ is 
split in two by an explosion. Her bow section filled and 
sank below the surface of the sea shortly thereafter; her 
stern section filled morę slowly, and sank below the surface 
of the sea in the evening of January 11, 1971. ' *' 

7. At and before the time of the collision referred to 
hereafter in paragraph “8” hereof, the submerged wreck of 
the M/V Texaco Caribbean: 

i. had not been located; and 

ii. had not been marked or buoyed; and 

iii. constituted an obstruction and a menace to 
navigation. 

8. At or about 0734 January 12, 1971, the M/V Bran¬ 
denburg, laden with various cargoes valued at about $800,- 
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000 and proceeding on a normal voyage from Antwerp to 
the West Indies, struck the unmarked, submerged Texaco 
Caribbean and sank shortly thereafter, becoming with her 
cargoes a total loss. 

9. Plaintiff as a result of striking the submerged wreck 
of the Texaco Caribbean suffered damages, so far as pres- 
ently ascertainc i, from total loss of the M/V Brandenburg, 
with interest thereon as provided by law from the datę of 
the accident, and other losses and expenses (particularly 
but not exclusively in connection with the locating and 
marking of the wreck of the Brandenburg), of approxi- 
mately $1,250,000.00; and, as bailee of that vessers cargoes, 
of approximately $800,000.00. 

Plaintiff may suffer further damages by reason of 
claims by third parties against it, and reserves the right to 
arr.end this complaint to allege other and greater damages 
jf later so advised. 

For a First Cause of Action Against Defendant 
Texaco Panama, Ino. 

10. Plaintiff repeats and realleges each and every alle- 
gation contained in paragraphs “l/’ through “9.” above, 
with the same force and effect as though here set out at 
length. 

11. The collision between the M/V Brandenburg and 
the submerged wreck of the M/V Texaco Caribbean was not 
caused by any fault of plaintiff or those for whose actions 
plaintiff is accuuntable, cr of the M/V Brandenburg or 
those in charge of her, but was caused by the wilful and/or 
negligent failure of defendant to locate said w r reck, so as to 
permit proper buoying or marking thereof. 
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For a Second Cause of Action Against Defendant 
Texaco Panama, Inc. 

12. Plaintiff repeats and realleges each and every alle- 
gation contained in paiagraphs “1.” through “9.” above, 
with the same force and effect as though here set out at 
length. 

13. The collision between the M/V Texaco Caribbean 
and M/V Paracas was caused or contributed to by fault, 
negligence and want of care on the part of the M/V Texaco 
Caribbean and of her owners and/or those in charge of that 
vessel. 

14. The collision between the M/V Brandenburg and 
the submerged wreck of the M/V Texaco Caribbean was not 
caused by any fault of plaintiff or those for whose actions 
plaintiff is accountable, or of the M/V Brandenburg or 
those in charge of her, but was caused by the wilfu! and/or 
negligent failure of defendant to locate said wreck, so as 
to permit proper buoying or marking thereof. 

For a Third Cause of Action Against Defendant 
Texaco Panama, Inc. 

15. Plaintiff repeats and realleges each and every alle- 
gation contained in paragraphs 1. through 9. above, with 
the same force and effect as though here set out at length. 

16. The collision between the M/V Brandenburg and 
the submerged wreck of the M/V Texaco Caribbean was not 
caused by any fault of plaintiff or those for whose actions 
plaintiff is accountable, or of the M/V Brandenburg or 
those in charge of her, but was caused by the wilful and/or 
negligent failure of defendant to mark or buoy said wreck. 
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For a Fourth Cause df Action Against Defendant 
Texaco Panama, Inc. 

17. Plaintiff repeats and realleges each and every alle- 
gation madę in paragraphs 1. and 9. hereinabove, with the 
same force and effect as though here set out at length. 

18. The collision between the M/V Texaco Caribbean 
and the M/V Paracas was caused or contributed to by fault, 
negligence and want of care on the part of the M/V Texaco 
Caribbean and of her owners and/or those in charge of that 
vessel. 

19. The collision bet..een the M/V Brandenburg and 
the submerged wreck of the M/V Texaco Caribbean was not 
caused by any fault of plaintiff or those for whose actions 
plaintiff is accountable, or of the M/V Brandenburg or 
those in charge of her, but was caused by the wilful and/or 
negligent failure of defendant to mark or buoy said wreck. 

For a Fifth Cause of Action Against Defendant 
Texaco Panama, Inc. 

20. Plaintiff repeats and realleges each and every alle- 
gation contained in paragraphs “1.” through “9.” above, 
with the same force and effect as though here set out at 
length. 

21. The collision between the M/V Brandenburg and 
the submerged wreck of the M/V Texaco Caribbean was not 
caused by any fault on the part of plaintiff or those for 
whose actions plaintiff is accourtable, or of the M/V Bran¬ 
denburg or those in charge of her, but was caused by the 
negligent placing of an obstruction and menace to naviga- 
t-ion in navigable waters by defendant. 
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Wherefore, plaintiff prays that this Honorable Court 
may enter judgment in favor of plaintiff and against de- 
fendant for the damages hereinabove set forth together 
with interest and costs and for such other and further or 
different relief as to this Honorable Court may appear just 
in the cause. 


Yours, Etc., 

Haight, Gardner, Poor & Havens 
Attomeys for Plaintiffs 
By /s/ MacDonald Deming 
A Member of the Firm 
One State Street Plaża 
New York, New York 10004 
212-344-6800 
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Brandenburg Cargo's Complaint 
(73 Civ. 182 SDiNY) 

UNITED STATES DISTRICT COURT 

Southern District of New York 

73 CIV. 


♦ 


STORK AfJSTERDAM N.V. ; Industrias Lacteas Domini- 
canas S.A. “Inoulac”; Cornelis Noordhoek; Quin- 
tana Hnos; Inc.; N.V. Koninklijke Distilleerderf 
jen “Erven Lucas Bols” (Formerly N.V. Amster- 
DAMSCHE LlKEURSTOKERIJ “‘T LOOTSJE’ DER ERVEN 
Lucas Bols”) J. Wray and Nephew Ltd.; N.V. Ver- 
KOOP ASSOLIATIE DER UERENIGDE LlKEURSTOKERIJEN 
V.U.L.; The Rum Company (Jamaica) Ltd.; P. Van 
Leeuwen Jr.’s Buizejhandel N.Y.; Nooyen N.V.; 
Handelsonderneming “Okahni” N.V. ; Kooijman’s 
Agencies Inc.; Overseas Construction Company; 
Overseas Construction Company Caribbean, Ltd.; 
Koninklijke Nederlandse Maatschappij Voor Ha- 

VENWERKEN N.V. ; NeTHŁ tLANTi HARBOUR WORKS COM¬ 
PANY (Netherlands Antilles) N.V. ; Antem N.V.; 
Bogena N.V.; Pet Care, N.V.; N.V. Maduro Inter- 
maven; S.E.L. Maduro and Sons Ltd.; Lagendijk’s 
Poetskatoen—En Poetslappen—Fabriken N.V.; 
Carlos C. Jesurum and Co.; La Citrique Belge S.A.; 
Rapid Sales Company Ltd.; Zement Export Rhein- 
west G.M.B.H.; A.G. “Weser” See— Beckwerft; Ma- 
tab N.V.; and Yihamij Buttinger N.Y., 


—against— 


Plalntiffs , 


Texaco Panama, Inc. as owner of the M/V Texaco 
Caribbean, 

Defendant. 

-«- 

Plaintiffs herein, by their attorneys Haight, Gardner, 
Poor & Havens, for their complaint against Tcxaco Pan- 
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ama, Inc. now show to this Honorable Court upon informa- 
tion and belief the following: 

1. This is an admiralty or maritime claim within the 
meaning of Rule 9 (h) of the Rules of Civil Procedurę for 
the United States District Courts, as hereinafter morę fully 
appears. 

2. At the times pertinent to this complaint, plaintiffs 
were either foreign nationals, or were duły organized corpo- 
rations, individual proprietorships or other business en- 
tities, and were residents of, or existed under and by virtue 
of the laws of, the countries set out in schedules A-V 
annexed hereto, with offices and places of business and loca- 
tions as appear in said schedules. 

3. Defendant Texaco Panama, Inc. was at the tin. 
pertinent to this complaint and now is p Corporation duły 
organized and existing under the laws cf the Republic of 
Panama, with an office and place of business at 135 East 
42nd Street, New York, New York 10017, within this Dis¬ 
trict and within the jurisdiction of this Honorable Court. 

4. Texaco Panama, Inc. was at the times pertinent to 
this complaint the owner of the M/V Texaco Caribbean 
and/or of the wreck of said vessel. 

5. Texaco Panama, Inc. had at the times pertinent to 
this complaint possession and control of the M/V Texaco 
Caribbean and/or of the wreck of said vessel. 

6. On or about the dates and at the ports named in 
annexed schedules A-V, there were loaded aboard the M/V 
Brandenburg various cargoes (morę fully described in said 
schedules) in good order and condition, for carrit ^ by sea 
to various ports (morę fully described in said schedules), 
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together \\ iLh other cargoes which were also in good order 
and condition; laden with said cargoes, the M/V Branden¬ 
burg broke ground at Antwerp on or about January 11, 
1971, and madę course for the West Indies. 

7. On or about 4:10 A.M. British Standard Time on 
the morning of January 11, 1971, the M/V Texaco Carib- 
bean collided with the M/V Paracas south of Folkestone 
and west of The Varne Bank, in the Straits of Dover. 
Folkwing the collision, the M/V Texaco Caribbean was 
split in Iwo by an explosion. Her bow section filled and 
sank below the surface of the sea shortly thereafter; her 
stern section filled morę slowly, and sank below the surface 
of the sea in the evening of January 11, 1971. 

8. At and bcfore the time of the collision referred to 
hereafter in paragraph “8” hereof, the submerged wreck of 
the M/V Texaco Caribbean: 

i. had not been located; 

ii. had not been marked or buoyed; and 

iii. constituted an obstruction and a menace to 
navigation. 

9. At or about 0734 January 12,1971, while proceeding 
on a normal voyage from Antwerp to the West Indies, the 
M/V Brandenburg ran upon the unmarked, submerged 
wreck cf the M/V Texaco Caribbean and sank shortly 
thereafter, causing plaintiffs and all other shipments of 
cargo laden aboard her to become of no value, and lost. 

10. Plaintiffs were shippers, consignees or owners of 
the shipments deseribed in annexed schedules A-V, or were 
possessed of other rights to and in said shipments, and 
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bring this action on their behalf and as agents, assignees 
and fi ustees on behalf of, and for the interest of all parties 
who ma v be or become interested in said shipments, and/or 
in all other shipments of cargo laden onboard thc M/V 
Brandenburg at the time of her loss as their respective in- 
terests may ultimately appear, and plaintiffs are entitled to 
maintain this action. 

11. Plaintiffs have duły performed all of their duties 
and obligations on their part to be performed. 

12. Plaintiffs have sustained damages by reason of the 
loss of their cargoes, and otherwise resulting from said 
casualty in the total amount of $450,000, as nearly as may 
now be estimated. including but not limited to the particu- 
lar losses set out in schedules A-V annexed hereto, no part 
of which has been paid, although duły demanued. Plain¬ 
tiffs reserve their rights to amend their complaint to allege 
other and greater damages if later so advised. 

For a First Cause of Action Against Defendant 
Tfxaco Panama, Inc. 

13. Plaintiffs repeat and reallege each and every allega- 
tion contained in paragraphs “1.” through “12.” above, 
with the same force and effect as though here set out at 
length. 

14. The loss of all cargo laden aboard the M/V Bran¬ 
denburg following the collision between her and the sub- 
merged wreck of the M/V Texaco Caribbean was not caused 
by any fauit of plaintiffs, but was caused by the willful 
and/or negligent failure of defendant to locate said wreck, 
so as to permit proper buoying or marking thereof. 
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For a Second Cause of Action Against Defendant 
Texaco Panama, Inc. 

15. Plaintiff repeats and realleges each and every alle- 
gation contained in paragraphs “1.” through “12.” above, 
with the same force and effect as tiiough here set out at 
length. 

IG. The collision between the M/V Texaco Caribbean 
and M/V Paracas was caused or contributed to by fault, 
negligence and want of care on the part of the M/V Texaco 
Caribbean and of her owners and/or those in charge of that 
vessel. 

17. The loss of all cargo laden onboard the M/V 
Bradenburg following the collision between her and the sub- 
merged wreck of the M/V Texaco Caribbean was not 
caused by any fault of the plaintiffs, but was caused by 
the wilful and/or negligent failure of defendant to locate 
said wreck, so as to permit proper buoying or marking 
thereof. 

For a Third Cause of Action Against Defendant 
Texaco Panama, Inc. 

18. Plaintiffs repeat and reallege each and every alle- 
gation contained in paragraphs “1.” through “12.” above, 
with the same force and effect as though here set out at 
length. 

19. The loss of all cargo laden onboard the M/V 
Brandenburg following the collision between her and the 
submerged wreck of the M/V Texaco Caribbean was not 
caused by any fault of plaintiffs, but was caused by the 
wilful and/or negligent failure of defendant to mark or 
bur>y said wreck. 








33a 


Brandenburg Cargo’s Complaint (73 Civ. 182 SDNY) 

For a Fourth Cause of Action Against Uefendant 
Texaco Panama, Inc. 

20. Plaintiffs repeat and reallege each and every alle- 
gation madę in paragraphs “1.” through “12.” above, with 
the same force and effect as though here set out at length. 

21. The collision between the M/V Texaco Caribbean 
and the M/V Paracas was caused or contributed to by fault, 
negligence and want of care on the part of the M/V Texacó 
Caribbean and of her owners and/or those in charge of 
that vessel. 

22. The loss of all cargo laden onboard the M/V Braden- 
burg following the collision between her and the submerged 
wreck of the M/V Texaco Caribbean was not caused by 
any fault of plaintiffs, but was caused by the wilful and/or 
negligent failure of defendant to mark or buoy said wreck. 

For a Fifth Cause of Action Against Defendant 
Texaco Panama, Inc. 

23. Plaintiff repeats and realleges each and every alle- 
gation contained in paragraphs “1.” through “12.” above, 
with the same force and effect as though here set out at 
length. 

24. The loss of all cargo laden onboard the M/V 
Brandenburg following the collision between her and the 
submerged wreck of the M/V Texaco Caribbean was not 
caused by any fault on the part of plaintiffs, but was 
caused by the negligent placing of an obstruction and 
menace to navigation in navigable waters by defendant. 

Wherefore, plaintiffs pray that this Honorable Court 
may enter judgment in favor of plaintiffs and against de- 
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fendant for the damages hereinabove set forth, together 
with interest and costs, and providing for such other, fur- 
ther or different relief as to this Honorable Court may 
appear just in the cause. 

Yours, etc. 

Haight, Gardner, Poor & Havens 
Attomeys for Plaintiffs 
By /&/ MacDonald Deming 
A Member of the Firm 
One State Street Plaża 
New York, New York 10004 
212-344-6800 

SCHEDULE A 

Cause of action on behalf o* Plaintiffs Stork Amsterdam 
N.V. and Industrias Lacteas Dominicanas S.A. “IN- 
DULAC” 

Stork Amsterdam N.V. and Industrias Lacteas Domini¬ 
canas S.A. “INDULAC”—were and now are corporations 
duły organized and existing under and by virtue of the 
laws of Holland and Dominican Republic, with an office 
and place of business in 

Sportlaan 198, Amstelveen 
Calle Dr Delgado 22, Santo 
Domingo, respectively. 

1. Seller: Stork Amsterdam, N.V. 

Sportlaan 198, Amstelveen 

2. Bill of Lading: A-l Amsterdam, 8th January 1971 


* 
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3. Description of Goods: 20 cases. 13 drums and 1 crate 
machineries to construct a factory for making milk- 
powder and condensed milk. 

4. Port of Loading: Rotterdam 

5. Port of Destination: Santo Domingo 

6. Buyer: Industrias Lacteas Dominicanas S.A. “IN- 
DULAC”, Calle Dr. Delgado 22, Santo Domingo 

7. Term of Delivery: F.O.B. Rotterdam 

8. Damage Amount: Dfls. 539.156.25. 

SCHEDULE B 

Cause of action on behalf of Plaintiffs Cornelias Noordhoek 
and Quintana Hnos., Inc. 

Cornelis Noordhoek and Quintana Hnos., Inc.—were and 
now are corporations duły organized and existing under 
and by virtue of the laws of Holland Puerto Rico, with an 
office and place of business in 

Burgemeester Van Dobben de 
Bruinstraat 6, Bodegraven, and 
Calle Comercio 350, San Juan, 
Puerto Rico, respectively. 

1. Seller: Cornelis Noordhoek 

2. Bill of Lading: Nr. 6, Rotterdam, 8th January 1971 

3. Description of Goods: 1534 Cartons cheeses 

4. Port of Loading: Rotterdam 

5. Port of Destination: San Juan (P.R.) 

6. Buyer: Quintana Hnos, Inc. 

7. Term of Delivery: C.I.F. San Juan 

8. Damage Amount: Dfls. 64,663.20. 
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SCHEDULE C 

Cause of action on behalf of plaintiffs N.V. Koninklijke 
Distilleerderijen “Erven Lucas Bols”, (formerly N.V. 
Amsterdamsche Likeurstokerij “ ’T Lootsje” der Erven 
Lucas Bols and J. Wray and Nephew Ltd. 

N.V. Koninklijke Distilleerderijen “Erven Lucas Bols” and 
J. Wray and Nephew Ltd.—were and now are corporations 
duły organized and existing nnder and by virtue of the laws 
of Holland and British West Indies, with an Office and place 
of business in 

Lucas Bolsstraat 7, Nieuw Vennep 
and 234 Spanish Town Road, 
Kingston-11, Jamaica, respectiveiy. 

1. Seller: N.V. Koninklijke Distilleerderijen “Erven 
Lucas Bols” 

2. Bill of Lading: Nr. A-l, Amsterdam, 8th January 
1971 

3. Description of Goods: 8130 cartons empty bottles, 18 
buckets viscose rings, 1 carton viscose rings and 43 
cartons stoppers 

4. Port of Loading: Rotterdam 

5. Portof Destination: Kingston 

6. Buyer: J. Wray and Nephew Ltd. 

7. Term of Delivery: C.I.F. Kingston 

8. Damage Amount: Dfls. 113.353.— 

SCHEDULE D 

Cause of action on behalf of plaintiffs N.V. Verkoop- 
associatie der Verenigde Likeurst >kerijen V.V.L. and 
The Rum Company (Yamaica) Ltd. 
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N.V. Verkoopassociatie der Verenigde Likeurstokerijen 
V.V.L. and The Rum Company (Yamaica) Ltd.—were and 
now are corporations duły organized and existing under and 
by virtue of the laws of Holland and British, with an office 
and place of business in West Indies 

Lucas Bolsstraat 7, Nieuw Yennep 
and 234 Spanish Town Road, 
Kingston-11, Jamaica, respectively. 

1. Seller: N.V. Verkoopassociatie der Verenigde Likeur¬ 
stokerijen V.V.L. 

2. Bill of Lading: Nr. A-2, Rotterdam, 8th January 1971 

3. Description of Goods: 23 drums esprit liąueurs and 1 
carton colouring matter 

4. Portof Loading: Rotterdam 

5. Port of Destination: Kingston 

6. Bnyer: The Rum Company (Yamaica) Ltd. 

7. Term of Delivery: C.I.F. Kingston 

8. Damage Amount: Dfls. 19,395.— 

SCHEDULE E 

Cause of action on behalf of plaintiffs N.V. Koninklijke 
Distilleerderijen Erven Lucas Bols (formerly N.V. Am- 
sterdamsche Likeurstokerij “ ’t Lootsje” der Erven Lucas 
Bols) and J. Wray and Nephew Ltd. 

N.V. Koninklijke Distilleerderijen Erven Lucas Bols and 
J. Wray and Nephew Ltd.—were and now are corporations 
duły organized and existing under and by virtue of the 
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laws of Holland and British West Indies, with an office and 
place of business in 

Lucas Bolsstraat 7, Nieuw Vennep 
and 234 Spanish Town Road, 
Kingston-11, Jamaica, respectively. 

1. Seller: N.V. Koninklijke Distilleerderijen Erven Lucas 
Bols. 

2. Bill of Lading: Nr. A-3, Rotterdam, 8th January 1971 

3. Description of Goods: 525 car ł ons empty bottles, 4 
cases labels and 1 bucket capsules 

4. Port of Loading: Rotterdam 

5. Port of Destination: Willenstad (Curacao) 

6. Buyer: J. Wray and Nephew Ltd. 

7. Term of Delivery: C.I.F. Kingston 

8. Damage Amount: Dfls. 45,014.— 

SCHEDULE F 

Cause of action on behalf of Plaintiffs P. van Leeuwen Jr.’s 
Buizenhandel N.V. and Nooyen N.V. 

P. van Leeuwen Jr.’s Buizenhandel N.V. and Nooyen N.V. 
—were and now are corporations duły organized and exist- 
ing under and by virtue of the laws of Holland and the 
Dutch Antilles, with an office and place of business in 

Lindtsedijk 20, Zwijndrecht and 
F.D. Rooseveltweg 64, Willemstad, 
Curacao, respectively. 

1. Seller: P. Van Leeuwen Jr.’s Buizenhandel N.V. 

2. Bill of Lading: Nr. 12, Rotterdam 8th January 1971 
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3. Description of Goods: 11 Bundles containing 701 
pieces and one other 200 pieces welded steel tubes 

4. Port of Loading: Rotterdam 

5. Port of Destination: Willenstad (Curacao) 

6. Buyer: NooyenN.V. 

7. Term of Delivery: C.I.F. Willemstad 

8. Damage Amount: Dfls. 11,350.— 

' SCHEDULE G 

Cause of action on behalf of Plaintiffs: Handelsonderneming 
“OKAHNI” N.V. and Kooijman’s Agencies Inc. 

Handelsonderneming “OKAHNI” N.V. and Kooijman’s 
Agencies, Inc.—were and now are corporations duły organ- 
ized and existing under and by virtue of the laws of Bel- 
gium or Holland and the Dutch Antilles, with an Office and 
place of business in 

Sesweelingcklaan 23, Bilthover. 
and Architectenweg 42, Willemstad, 

Curacao, respectively. 

1. Seller: Handelsonderneming “OKAHNI” N.V. 

2. Billof Lading: Nr. 2, Antwerp, llth January 1971 

3. Description of Goods: 1 case glass 

4. Port of Loading: Antwerp 

5. Port of Destination: Willemstad (Curacao) 

6. Buyer: Kooijman’s Agencies Inc. 

7. Term of Delivery: C.I.F. Willenstad 

8. Damage Amount: B.frcs. 23,423.— 
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SCHEDULE H 

Cause of action on behalf of Plaintiffs Handelsonderneming 
“OKAHNI” N.V. and Kooijman’s Agencies Inc. 
Handelsonderneming “OKAHNI” N.V. and Kooijman’s 
Agencies Inc.—were and now are corporations duły organ- 
ized and existing under and by virtue of the laws of Belgium 
or Holland and the Dutch Antilles, with an office and place 
of business in 

Sesweelingcklaan 23, Bilthoven 
and Architectenweg *. 2, Willemstad, 
Curacao, respectively. 

1. Seller: Handelsonderneming “OKAHNI” N.V. 

2. Bill of Lading: Nr. 9, Antwerp, llth January 1971 

3. Description of Goods: 27 Bundles galvanised corru- 
gated sheets 

4. Portof Loading: Antwerp 

5. Port of Destination: Willemstad 
6: Buyer: Kooijman’s Agencies Inc. 

7. Term of Delivery: Unknown 

8. Damage Amount: B.frcs. 253,480.— 

SCHEDULE I 

Cause of action on behalf of Plaintiffs Handelsonderneming 
“OKAHNI” N.V. and Kooijman’s Agencies Inc. 

Handelsonderneming “OKAHNI” N.V. and Kooijman’s 
Agencies Inc.—were and now ar'' corporations duły organ- 
ized and existing under and by virtue of the laws of Belgium , 
or Holland and the Dutch Antilles, with an office and place 
of business in 

Sesweelingcklaan 23, Bilthoven 
and Architectenweg 42, Willemstad, 
Curacao, respectively. 
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1. Seller Handelsonderneming “OKAHNI” N.V. 

2 Bill of Lading: Nr. 11, Rotterdam, 8th January 1971 

3. Description of Goods: 1 Container textile goods 

4. Port of Loading: Rotterdam 

5. Port of Destination: Willemstad 

6. Buyer: Kooijman’s Agencies Inc. 

7. Term of Delivery: C.I.F. Willemstad 

8. Damage Amount: Dfls. 23.265.— 

SCHEDULE J 

Cause of action on behalf of Plaintiffs Handelsonderneming 
“OKAHNI” N.V. and Kooijman’s Agencies Inc. 

Handelsonderneming “OKAHNI” N.V. and Kooijman’s 
Agencies Inc.—were and now are corporations duły organ- 
ized and existing under and by virtue of the laws of Belgium 
or Holland and the Dutch Antilles, with an office and place 
of business in 

Sesweelingcklaan 23, Bilthoven 
and Architectenweg 42, Willemstad, 
Curacao, respectively. 

1. Seller Handelsonderneming “OKAHNI” N.V. 

2. Bill of Lading: Nr. 5, Rotterdam, 8th January 1971 

3. Description of Goods: 2 packages plastic sheets 

4. Port of Destination: Willemstad 

6. Buyer: Kooijman’s Agencies Inc. 

7. Term of Delivery: C.I.F. Willemstad 

8. Damage Amount: Dfls. 1.155.— 



42a 


Brandenburg Cu/^cTs Complaint (73 Civ. 182 SDNY) 
SCHEDULE K 

Cause of action on behalf of Plaintiffs Handelsonderneming 
“OKAHNI” N.V. and Kooijman’s Agencies Inc. 
Handelsonderneming “OKAHNI” N.V. and Kooijman’s 
Agencies Inc.—were and now are corporations duły organ- 
ized and existing under and by virtue of the laws of Belgium 
or Holland and the Dutch Antilles, with an office and place 
of business in 

Sesweelingcklaan 23, Bilthoven 
and Architecteijweg 42, Willemstad, 
Curacao, respectively. 

1. Seller Handelsonderneming “OKAHNI” N.V. 

2. Bill of Lading: Nr. 8, Rotterdam 8th January 1971 

3. Description of Goods: 2 cases aluminium strips 

4. Portof Loading: Rotterdam 

5. Port of Destination: Willemstad 

6. Buyer: Kooijman’s Agencies Inc. 

7. Term of Delivery: C.I.F. Willemstad 

8. Damage Amount: Dfls. 2.147,— 

SCHEDULE L 

Cause of action on behalf of Plaintiffs Handelsonderneming 
“OKAHNI” N.V. and Kooijman’s Agencies Inc. 

Handelsonderneming “OKAHNI” N.V. and Kooijman’s 
Agencies Inc.—were and now are corporations duły organ- 
ized and existing under and by virtue of the laws of Belgium 
or Holland and the Dutch Antilles, with an office and place 
of business in 

Sesweelingcklaan 23, Bilthoven 
and Architectenweg 42, Willemstad, 
Curacao, respectively. 
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1. Seller Handelsonderneming “OKAHNI” N.V. 

2. Bill of Lading: Nr. 3, Rotterdam, 8th January 1971 

3. Description of Goods: 1 case school necessaries 

4. Port of Loading: Rotterdam 

5. Port of Destination: Willemstad 

6. Buyer: Kooijman’s Agencies Inc. 

7. Termof Delivery: C.I.F. Willemstad 

8. Damage Amount: Dfls. 700.— 

SCHEDULE M 

Cause of action on behalf of Plaintiffs Handelsonderneming 
“OKAHNI” N.V. and Kooijman’s Agencies Inc. 

Handelsonderneming “OKAHNI” N.V. and Kooijman’s 
Agencies Inc.—were and now are corporations duły organ- 
ized and existing under and by virtue of the laws of Belgium 
nr Holland and the Dutch Antilles, with an office and place 
of business in 

Sesweelingcklaan 23, Bilthoven 
and Architectenweg 42, Willemstad, 
Curacao, respectively. 

1. Seller Handelsonderneming “OKAHNI” N.V. 

2. Bill of Lading: Nr. 6, Rotterdam, 8th January 1971 

3. Description of Goods: 1 case school necessaries 

4. Port of Loading: Rotterdam 

5. Port of Destination: Willemstad 

6. Buyer: Kooijman’s Agencies Inc. 

7. Term of Delivery: C.I.F. Willemstad 

8. Damage Amount: Dfls. 305.— 
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SCHEDULE N 

Cause of action on behalf of Plaintiffs Overseas Construc- 
tion Company and/or Zementexport Rhein-West G.m.b.H 
and Overseas Construction Company Caribbean Ltd. 

Overseas Construction Company*—were and now are cor- 
porations duły organized and existing under and by virtue 
of the laws of Holland, and/or Germany and Dutch Antilles, 
with an office and place of business in 

A.J. Ernststraat 3, Amsterdam** 

1. Seller: Overseas Construction Company and/or 

Zementexport Khein-West G.m.b.H. 

2. Bill of Lading: Nr. 1, Rotterdam, 8th January 1971 

3. Description of Goods: 20,009 bags cement 

4. Port of Loading: Bremen 

5. Portof Destination: Willemstad 

6. Buyer: Overseas Construction Company Caribbean 
Ltd. 

7. Termof Delivery: F.O.B. Bremen 

8. Damage Amount: Dfls. 97,340.— 

* and/or Zementexport Rhein-West Gm.b.H. and Overseas Con¬ 
struction Company Caribbean Ltd, 

** Wilhclmstrasse 98, Beckum (West, Germany) and Parera, 
Wilemstad, respcctively. 

SCHEDULE O 

Cause of action on behalf of Plaintiffs Koninklijke Neder- 
landse Maatschappij voor Havenwerken N.V. and/or 


I 
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A.G. Wester Seebeckwerft, Bremerhaven and Nether- 
lands Harbour Works Company (Netherlands Antilles) 
N.V. 

Koninklijke Nederlandse Maatschappij voor Havenwerken 
N.V. and/or*—were and now are corporations duły organ- 
ized and existing under and by virtue of the laws of Holland 
and/or Germany and Dutch Antilles, with an office and 
place of business in 

A.J. Ernststraat 3, Amsterdam** 

1. Seller: Koninklijke Nederlandse Maatschappij voor 
Havenwerken N.V. and/or A.G. Weser Seebeckwerft 

2. Biilof Lading: Nr. 15, Rotterdam, 8th January 1971 

3. Description of Goods: 82 packages construction parts 

4. Portof Loading: Rotterdam 

5. Port of Destination: Willemstad 

6. Buyer: Netherlands Harbour Works Company 
(Netherlands Antilles) N.V. 

7. Term of Delivery: Unknown 

8. Damage Amount: Dfls. 75,500.— 

* A. G. Weser Seebeckwerft, Bremerhaven and Netherlands Har¬ 
bour Works Company (Netherlands Antilles) N.V. 

** Bremerhaven and Parera, Willemstad, respectively. 

SCHEDULE P 

Cause of action on behalf of Plaintiffs Koninklijke Neder¬ 
landse Maatschappij voor Havenwerken N.V. and/or 
Matab N.V. and Netherlands Harboui Works Company 
(Netherlands Antilles) N.V. 
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Koninklijke Nederlandse Maatschappij voor Havenwerken 
N.V.*—were and now are corporations duły organized and 
existing under and by virtue of the laws of Holland and/or 
Germany and Dutch Antilles, with an office and place of 
business in 

A.J. Emststraat 3, Amsterdam** 

1. Seller: Koninklijke Nederlandse Maatschappij voor 
Havenwerken N.V. and/or Matab N.V. 

2. Bill of Lading: Nr. 15, Rotterdam, 8th January ^971 

3. Description of Goods: 17 cases construction parts 

4. Portof Loading: Bremen 

5. Port of Destination: Willemstad 

6. Buyer: Netherlands Harbour Works Company 
(Netherlands Antilles) N.V. 

7. Term of Delivery: Unknown 

8. Damage Amount: Dfls. 49,000.— 

* Matab N.V. and Netherlands Harhour Works Company 
(Netherlands Antilles) N.V. 

** Groenendijk 39 A, Nieuwerkert A’/D Ijssel and Parera, 
Willemstad, respectively. 

SCHEDULE Q 

Cause of action on behalf of Plaintiffs Koninklijke Neder¬ 
landse Maatschappij voor Havenwerken N.V. and/or 
Vihamij Buttinger N.V. and Antem, N.V. 

Koninklijke Nederlandse Maatschappij voor Havenwerken 
N.V.*—were and now are corporations duły organized and 
existing under and by virtue of the laws of Holland and/or 

* and/or Yihamij Buttinger N.V. and Untem N.V. 


I 
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Germany and Dutch Antilles, with an office and place of 
business in 

AJ. Ernststraat 3, Amsterdam** 

1. Seller: Koninklijke Nederlandse Maatschappij voor 
Havenwerken N.V. and/or Vihamij Buttinger N.V. 

2. Bill of Lading: Nr. 16, Rotterdam, 8th January 1°71. 

3. Description of Goods: 5 cases nuts 

4. Port of Loading: Rotterdam 

5. Port of Destination: Willemstad 

6. Buyer: Antem N.V. 

7. Term of Delivei y: Unknown 

8. Damage Amount: Dfls. 7.225.— 

** Zuilingstraat 22-24, The Hague and Pletterijweg (Parera), 
Willemstad, respectively. 

SCHEDULE R 

Cause of action on behalf of Plaintiffs Bogena N.V. and 
Pet Care 

Bogena N.V. and Pet Care—were and now are corpora- 
tions duły organized and existing under and by virtue of 
the laws of Holland and Dutch Antilles, with an office and 
place of business in 

Veerlaan 17-23, Rotterdam and 
Aurigaweg 3, Willemstad, 
respectively. 

1. Seller: Bogena N.V. 

2. Bill of Lading: Nr. 2, Rotterdam, 8th January 1971 

3. Description of Goods: 33 bags cattlefeed 
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4 . Port of Loading: Rotterdam 

5. Port of Destination: Willemstad 

6. Buyer: PetCare 

7. Term of Delivery: F.O.B. Rotterdam 

8. Damage Amount: Dfls. 1.092.— 

SCHEDULE S 

Cause of action on behalf of Plaintiffs N.V. Maduro Inter- 
maven and S.E.L. Maduro and Sons Ltd. 

N.V. Maduro Intermaven and S. E. L. Maduro and Sons 
Ltd.—were and now are corporations duły organized and 
existing under and by virtue of the laws of Holland and 
Dutch Antilles, with an office and place of business in 

Noordeinde 136A, The Hague and 
Emancipatie Boulevard, Willemstad, 
respectively. 

1. Seller: N.V. Maduro Intermaven 

2. BillofLading: Nr. 7,Antwerp, 5thJanuary 1971 

3. Description of Goods: 217 Bundles reinforcing bars 

4. Port of Loading: Bremen 

5. Port of Destination: Willemstad 

6. Buyer: S.E.L. Maduro and Sons Ltd. 

7. Term of Delivery: C & F Willemstad 

8. Damage Amount: N.A.F1. 73,418.70 
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SCHEDULE T 

Cause of action on behalf of Plaintiffs Lngendijk’s Poet- 
skatoen- en Poetslappen-Fabrieken N.V. and Carlos L. 
Jesurum and Co. 

Lagendijk’s Poetskatoen- en Poetslappen-Fabrieken N.V. 
and Carlos L. Jesurum and Co.—were and now are corpora- 
tions duły organized and existing under and by virtue of 
the laws of Holland and Duteh Antilles, with an office and 
place of business in 

Loggerstraat 19, Ijmuiden and 
Madurostraat 31/32, Willemstad, 
respectively. 

1. Seller: Lagendijk’s Poetskatoen- en Poetslappen- 
Fabrieken N.V. 

2. Bill of Lading: Nr. A 2, Amsterdam, 8th January 1971 

3. Description of Goods: 10 bales cleaning waste and 40 
bales wiping rags 

4. Port of Loading: Rotterdam 

5. Port of Destination: Willemstad 

6. Buyer: Carlos L. Jesurum and Co. 

7. Term of Delivery: C.I.F. Willemstad 

8. Damage Amount: Dfls. 4.700.— 

SCHEDULE U 

Cause of action on behalf of Plaintiffs La Citriąue Belge 
S.A. and Rapid Sales Company Ltd. 

La Citriąue Belge S.A. and Rapid Sales Company Ltd.— 
were and now are corporations duły organized and existing 




T 
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under and by virtue of the laws of Belgium and the British 
West Indies, with an office and place of business in 

Pastorijstraat 249, Tienen, 

Belgium and 187 Hagley Park Road, 
11-Kingston, Jamaica, respectively. 

1. Seller: La Citrique Belge S.A. 

2. Bill of Lading: Nr. 1, Antwerp, llth January 1971 

3. Description of Goods: 40 bags citric acid 

4. Portof Loading: Antwerp 

5. Port of Destination: Kingston (Jamaica) 

6. Buyer: Rapid Sales Company Ltd. 

7. Term of Delivery: C.I.F. Kingston 

8. Damage Amount: Pound sterling 630.—. 
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Decedent Pastewka’8 Complainl (72 Civ. 5008 SDNY), 
aa representatwe of and identicul to thr complaints in 
SDNY ar liana 72 Civ. 5009 and 5010, and 
73 Civ. 92-99 and 116* 

UNITED STATES DISTRICT COURT 

Southern District of New York 

—-- • - 

Thomas I. Fitzgerald, Public Administrator of the County 
of New York, Administrator of the Estate of Hagen 
Pastewka, Deceased and Monica Pastewka, 
Individually, 

Plaintiffs, 

—against— 

Texaco, Inc. and Texaco Panama, Inc., 

Defendante. 


Plaintiffs Demand a Trial by Jury Seaman’s 

Action Under 28 U.S.C. 1916, for Non-Prepay- 

MENT OF COSTS FOR THE HEALTH AND SAFETY OF 

Seamen 

Plaintiffs, complaining of the defendants by attorneys, 
Harvey Goldstein and Fuchsberg & Fuchsberg, state 
and allege upon information and belief as follows: 

For a First Cause of Action 

First: This is an action within the admirality and 
maritime jurisdiction of this Court, within the meaning of 
Rule 9 (h) of the Federal Rules of Civil Procedurę. 

* Texaco counscl, although tliey do not agree to the italicized 
words, nonetheless “liave in no way ohjected to or tried to change” 
theni. Texaco counsel’s lettcr of 9 July 74 to Vessel and Cargo 
counsel. 





52a 


Decedent Patewka’8 Complaint (72 Civ. 5008 SDNY) 

Second: Prior to this datę, Letters of Administration 
for the Estate of Hagen Pastewka were 

granted to the Public Administrator of the County of New 
York, City and State of New York. 

Third: At all times hereinafter mentioned, the de- 
fendant, Texaco, Inc. was and still is a Corporation, in- 
corporated in the State of Delaware. 

Four t h : At all times hereinafter mentioned, said de- 
fendant, Texaco, Inc. was and still is licensed to do business 
in the State of New York. 

Fifth: At all times hereinafter mentioned, said de- 
fendant, Texaco, Inc. had and still has a principal office and 
place of business in the County of New York, City and State 
of New York. 

SlXTH: At all times hereinafter mentioned, said de- 
fendant, Texaco, Inc. was and still is in the business of 
shipping cargo between ports and between nations. 

Seventh: At all times hereinafter mentioned, said 
defendant Texaco, Inc. was and still is doing business from 
its office and principal place of business in New York 
County, City and State of New York. 

Eighth: At all times hereinafter mentioned, the de¬ 
fendant Texaco Panama, Inc. was and sti a Corporation 
incorporated outside the State of New York. 

Ninth: At all times hereinafter mentioned, said de¬ 
fendant Texaco Panama, Inc. was and still is licensed to do 
business in the State of New York. 
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Tenth: At all times hereinafter mentioned, said de- 
fendant, Texaco Panama, Inc. had and still has a principal 
office and place of business in the County of New York, City 
and State of New York. 

Eleventh : At all times hereinafter mentioned, said 
defendant, Texaco Panama, Inc. is in the business of ship- 
ping cargo between ports and between nations. 

Twelfth : At all times hereinafter mentioned, said 
defendant, Texaco Panama, Inc. was doing business from its 
Principal place of business in New York County, City and 
State of New York. 

Thirteenth : By reason of the foregoing diversity of 
citizenship and by reason of the fact that this matter in- 
volves a sum in excess of ten thousand ($10,000) dollars, 
exclusive of interests and costs, this Honorable Court has 
jurisdiction herein. 

Fourteenth : At all times hereinafter mentioned, 
there was in force and effect the non-statutory generał 
maritime law, which law was and is applicable hereto. 

Fifteenth : At ab times hereinafter mentioned, 
there was in force and effect certain provisions of the 
Jones Act, 46 U.S.C. 688, which provisions are applicable 
hereto. 

Sixteenth : At all times hereinafter mentioned, there 
was in force and effect certain provisions of the Death on 
the High Seas by Wrongful Act, 46 U.S.C. 761, et. seq., 
which provisions are applicable hereto. 

Seventeenth : At all times hereinafter mentioned, 
there was in force and effect the Wrongful Death Act of the 
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State of New York, E, P & TL, 5-4.1, et. seq., which act is 
applicable hereto. 

Eighteenth: At all times hereinafter mentioned, 
defendant Texaco Panama, Inc. was and still is a subsidiary 
Corporation, wholly or substantially under the control of 
the parent Corporation, defendant, Texaco, Inc. 

Nineteenth: At all times hereinafter mentioned, 
defendant Texaco Panama, Inc. was owned by defendant 
Texaco, Inc. 

Twentieth : At all times hereinafter mentioned, de¬ 
fendant, Texaco Panama, Inc. was operated by defendant, 
Texaco, Inc. 

Twenty-first: At all times hereinafter mentioned, 
defendant, Texaco Panama, Inc. was managed by defend¬ 
ant, Texaco, Inc. 

Twenty-second: At all times hereinafter mentioned, 
defendant Texaco Panama, Inc. was controlled by defend¬ 
ant Texaco, Inc. 

Twenty-third: At all times hereinafter mentioned, 
defendant Texaco, Inc. owned a certain vessel known as the 
“Texaco Caribbean”. 

Twenty-fourth : At all time3 hereinafter mentioned, 
there was in force and effect a charter party agreement by 
and between defendants Texaco, Inc. and Texaco Panama, 
Inc. for the aforesaid vessel. 

Twenty-fifth : At all times hereinafter mentioned, 
defendant Texaco, Inc. operated the aforesaid vessel. 

Twenty-sixth : At all times hereinafter mentioned, 
defendant Texaco, Inc. managed the aforesaid vessel. 
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Twenty-seventh : At all times hereinafter men- 
tioned, defendant Texaco, Inc. controlled the aforesaid 
vessel. 

Twenty-eighth : At all times hereinafter mentioned, 
defendant Texaco, Inc. manned and victualled the afore¬ 
said vessel. 

Twenty-ninth : At all times hereinafter mentioned, 
defendant Texaco Panama, Inc. owned a certain vessel 
known as the “Texaco Caribbean.” 

Thirtieth: At all times hereinafter mentioned, de¬ 
fendant Texaco Panama, Inc. operated the aforesaid vessel. 

Thirty-first : At all times hereinafter mentioned, de¬ 
fendant Texaco Panama, Inc. managed the aforesaid vessel. 

Thirty-second: At all times hereinafter mentioned, 
defendant Texaco Panama, Inc. controlled the aforesaid 
vessel. 

Thirty-third: At all times hereinafter mentioned, 
defendant Texaco Panama, Inc. manned and victualled the 
aforesaid vessel. 

Thirty-fourth : At all times hereinafter mentioned, 
the decedent was employed aboard the M/S "Brandenburg” 
as a member of its crew. 

Thirty-fifth : On or about January 12, 1971, while 
the decedent was engaged in the course of his employment 
aboard the aforesaid vessel, and the vessel was properly and 
lawfully sailing and situate in the English Channel, it was 
suddenly and without notice or warning caused to come into 
a forceful and violent collision with the hull section of the 
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“Texaco Caribbean”, all of which was wholly and solely 
caused by the negligence of the defendants and each of 
them, jointly and separately, and by their failure to main- 
tain the said vessel in a seaworthy condition. 

Thirty-sixth : By reason of the foregoing the de- 
eedent was caused to sustain severe, painful and permanent 
injuries and mental anguish prior to his death, and the 
decedent was further injured, all to his damage in the 
sum of five hundred thousand ($500,000.00) dollars. 

For a Second Cause of Action 

Thirty-seventh : Plaintiff repeats and realleges all 
of the foregoing allegations contained in the paragraphs 
of the First Cause of Action of the complaint herein with 
the same force and effect as if herein set forth at length and, 
in addition thereto, alleges: 

Thirty-eighth : The decedent died on or about Jan¬ 
uary 12,1971 as a result of the aforesaid facts. 

Thirty-ninth: Said decedent left him surviving his 
heirs at law, next-of-kin, and dependents, who were de¬ 
pendent upon him and who have been deprived of his con- 
tributions, support, care, guidance, love, affection and serv- 
ices; and have been caused to expend sums of money result- 
ing from the death of the decedent. 

Fourteenth As a result thereof the heirs at law, 
next-of-kin and dependents of said decedent have been dam- 
aged in the sum of one million ($1,000,000.00) dollars. 

For a Third Cause of Action in Behalf of 

Monica Pastewna 

Forty-first: Plaintiff repeats and realleges all of the 
foregoing allegations contained in the paragraphs of the 
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First and Second Causes of Action of the complaint herein 
with the same force and effect as if herein set forth at 
length and, in addition thereto, alleges: 

Forty-second : Prior to and at the time of.the death 
of the decedent, this plaintiff was the lawful wife of the 
decedent and duły cohabited with him. 

Forty-third: The aforesaid occurrence was not 
caused or contributed to by the plaintiff. 

Forty-fourth : As a result thereof, the plaintiff has 
suffered a loss of consortium and the continuation of said 
marital relationship, loss of sexual fulfillment, conjugal 
fellowship, companionship, love, affection, services; and 
the plaintiff suffered mental and emotional anguish, all to 
her damage in the sum of two hundred thousand ($200,- 
000.00) dollars. 

Wherefore, plaintiff demands judgment against the 
defendants, and each of them, jointly and separately, in 
the sum of five hundred thousand ($500,000.00) dollars in 
the First Cause of Action, in the sum of One million 
($1,000,000.00) dollars in the Second Cause of Action, 
and in the sum of two hundred thousand ($200,000.00) 
dollars in the Third Cause of Action, together with the 
costs and disbursements of this action. 

Harvey Goldstein 

Fuchsberg & Fuchsberg 

By: /s/ Harvey Goldstein 
Office & P.O. Address 
250 Broadway 

New York, New York 10007 
(212) 962-2800 


I 
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UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 (CMM) 

-♦- 

Thomas I. Fitzgerald, Public Administrator of the 
County of New York, Administrator of the Estate 
of Hagen Pastewka, Deceased and Monica Pas¬ 
tewna, D dividually, et al 

Plaintiffs, 

—against— 

Texaco Inc. and Texaco Panama Inc., 

Defendant8. 


Sirs: 

Please take NOTICE, that upon the annexed Affidavits 
of Alvin L. Stern, sworn to on the 28th day of February, 
1973, Robert R. Dimock, sworn to on the Gth day of Feb¬ 
ruary, 1973, E. F. Pointon, sworn to on the 5th day of 
February, 1973, Cedric G. Harris, sworn to on the 2nd day 
of Februnary, 1973 and William J. Clayton, sworn to on 
the 16th day of February, 1973, and upon all the pleadings 
and proceedings heretofore had herein, the undersigned will 
move this Court at Room 2201, United States Courthouse, 
Foley Square, Borough of Manhattan, City and State of 
New York, on the 14th day of March, 1973 at 10:00 a.m., or 
as soon thereafter as counsel can be heard, for an order 
pursuant to Rules 12 and 50, Federal Rules of Civil Pro¬ 
cedurę dismissing the actions herein, as against (a) Texaco 
Panama Inc., on the grounds of forum non conneniens and 
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lack of jurisdiction of the controversy herein, and (b) as to 
Texaco Inc., on the grounds that the complaints fail to State 
a claim upon which relief can be granted and lack of juris¬ 
diction of the controversy herein. 

Dated: New York, New York 
March 2, 1973. 

Yours etc. 

Poles, Tublin, Patestides & Stratkis 
By: /s/ Alvin L. Stern 
Member of the Firm 
Attomeys for Defendants 
37 Wall Street 
New York, New York 10005 
Tel. No.: 944-0580 

To: Fuchsberg & Fuchsberg 
250 Broadway 
New York, New York 10007 

• Haight, Gardner, Poor & Havens 
One State Street Plaża 
New York, New York 10004 






60a 


Affidavit of Alvin L. Stern in Support of Motion to 

DiginiBB 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 (CMMj 


[Same Title] 


State of New York 
County of New York 

Alvin L. Stern, being duły sworn, deposes and says: 

1. That lama member of the firm of Poles, Tublin, 
Patestides & Stratakis, attorneys for the defendants 
herein and am familiar with all the pleadings and proceed- 
ings heretofore had in this matter. 

2. That this Affidavit is submitted in support of de¬ 
fendants’ Motion seeking to dism.iu; the actions herein (A) 
as to Texaco Panama Inc., on the ground of forum non 
conocniem in that these actions should properly be heard 
in the Courts of England and further that this Court laeks 
jurisdiction of the controversv herein, and (B) as to Texaco 
Inc., on the ground that the Complaint fails to state a claim 
upon which relief could be granted and further that this 
Court laeks jurisdiction of the controversy herein. 

3. That in addition to deponenfs Affidavit, the follow- 
ing Affidavits in support of defendants’ Motion herein are 
annexed hereto: 

A. Affidavit of Robert R. Dimock, a Director and 
the President of Texaco Panama Inc., sworn to 
in Panama on February G, 1973. 
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B. Affidavit of E. F. Pointon, Managing Director of 
Texaco Overseas Tankship Limited, sworn to in 
England on February 5, 1973. 

C. Affidavit of Cedric G. Harris, a member of the 
firm of Ili 11, Dickinson & Company, solicitors re- 
tained on behalf of Texaco Panama Inc., sworn 
to in Engiand on February 2, 1973. 

D. Affidavit of William J. Clayton, Secretary of 
Texaco Inc., sworn to in New York on February 
16, 1973. 

4. That as can be seen from the Affidavit of Mr. Poin¬ 
ton, all of the Consolidated actions herein arise out of the 
collision on January 11, 1971 in the English Channel be- 
tween the M/V Paracas and S/T fexaco Caribbean and the 
alieged subseąuent allision on January 12, 1971 by the M/V 
Brandenburg with the hulk of the Panamanian Flag vessel 
Texaco Caribbean as it lay on the bottom of the English 
Channel near the Mid-Varne Buoy, within 12 miles of the 
English Coast. 

5. That as a result of the above-mentioned casualties, 
the following law suits have been commenced: 

A. In England: 

(1) An action commenced on May 16, 1972 by the 
Owners of cargo laden on board the M/V Bran¬ 
denburg against the Owners of the M/V Para¬ 
cas, the Owners of the S/T Texaco Caribbean 
and the Corporation of Trinity House. 

(2) An action commenced on May 18, 1972 by the 
Owners of the S/T Texaco Caribbean against 
the Owners of the M/V Paracas. 
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(3) An action commenced on December 7, 1972 by 
the Owners of the M/V Paracas against the 
Owners of the S/T Texaco Caribbean. 

(4) An action commenced on January 19, 1973 by 
the Owners of the M/V Brandenburg against 
the Corporation of Trinity House. 

B. In the United States District for the Southern District 
of New York: 

{ 1) Twelve actions commenced on various dates in 
December, 1972 and January, 1973 by the Pub-, 
lic Administrator of the County of New York on 
behalf of the representatives of deceased Ger¬ 
man seamen aboard the M/V Brandenburg 
against Texaco Inc. and Texaco Panama Inc. 

(2) An action commenced on or about January 9, 
1973 by the Owners of the M/V Brandenburg 
against Texaco Panama Inc. 

(3) An action commenced on or about January 10, 
1973 by the Owners of cargo laden on board the 
M/V Brandenburg against Texaco Panama Inc. 

C. In the United States District Court, Districi of 
Delaware: 

(1) Twelve actions commenced on or about January 
9, 1973 by the heirs and representatives of de¬ 
ceased German seamen aboard the M/V Bran¬ 
denburg against Texaco Inc. and Texaco Pan¬ 
ama Inc. These twelve actions are virtually 
identicai to the twelve actions mentioned in 
paragraph 5B (J) above. 
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6. That at all times mentioned in the Coniplaints herein 
defendant, Texaco Panama Inc., (hereinafter Texpan) was 
a Panamanian Corporation having its principal place of 
business at Via Transismica, Panama, R.P. and was the 
sole Owner of the Texaco Caribbean. 

7. That at all times mentioned in the Complaints herein 
defendant, Texaco Inc., (hereinafter Texaco) was a Dela¬ 
ware Corporation having a principal place of business at 
135 East 42nd Street, New York, New York; and, as will 
be shown below, this defendant is not a proper party to 
these actions. 

8. That upon information and belief, at all times men¬ 
tioned in the Complaints herein the M/V Paracas was 
owned and operated by Naviera Maritima Fluvial, S.A., 
(hereinafter Naviera) a Peruvian Corporation with offices 
at J. R. Rufino Torrico 873, Lima, Peru. Naviera does not 
maintain an office in the United States and is not a party 
to the litigation here in the United States. 

9. That upon information and belief, at all times men¬ 
tioned in the Complaints herein the Corporation of Trinity 
House, (hereinafter Trinity House) was and is a British 
Corporation with offices at Tower Hill, London EC3 Eng- 
land and was and is the Owner of the vessel, Siren. As can 
morę fully be seen from the Affidavit of Mr. Pointon, Trin¬ 
ity House was engaged in locating and marking the wreck 
of the S/T Texaco Caribbean at the time of the alleged 
allision by the M/V Brandenburg with said wreck. Trinity 
House does not maintain an office in the United States and 
is not a party to the litigation here in the United States. 

10. That the plaintiff in twelve of the actions herein 
alleges that he is the Public Administrator of the County of 
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New York appointed on behalf of the representatives of 
deceased German seamen employed aboard the M/V Bran¬ 
denburg, the representatives all being German Nationals. 
The plaintiff in action 73 Civil 106 is the German Corporate 
Owner of the German Flag vessel, Brandenburg, and plain¬ 
tiffs in action 73 Civil 182 are all foreign Nationals or 
Corporations, etc. having an alleged interest in the cargo 
laden aboard the M/V Brandenburg at the time of the 
alleged allision with the S/T Texaco Caribbean. Nonę of 
the real parties in interest for whom these suits have been 
brought are United States citizens or residents, or maintain 
an office in the United States. 

As to Forum Non Conveniens 

11. That it can readily be seen from the above de- 
scribed cast of players and the scene of the subject casual- 
ties, these actions have no conceivable connection with the 
United States. They should have been properly brought in 
the Courts of England. 

12. That unlike those claimants who have commenced 
actions in England, the plaintiffs herein through their at- 
torneys have imported this litigation into the United States, 
a foreign jurisdiction some 3,000 or morę miles distant 
from their homes and the scene of the casualties, in com- 
plete disregard of every established prineiple relating to the 
choice of the most appropriate and convenient forum. 

13. Furthermore, as can be seen from the Affidavit of 
Mr. Harris, certain of the plaintiffs have commenced suit 
in both forums i.e., England and the United States and have 
thereby further disregarded every established prineiple 
relating to the choice of the most appropriate and con- 
venient forum. 
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14. That it is elear, both from the deseription of events 
alleged in the Complaints herein and from the statement of 
facts set forth in Mr. Pointon’s Affidavit, that all of the 
events out of which this litigation arose took place in the 
English Channel within 12 miles of the English Coast. 
Furthermore, any of the alleged acts of commission or 
omission would have had to have taken place in England. 

15. That a thorough analysis of the underlying facts 
in this matter indicates clearly that virtually all of defend- 
ants’ witnesses <see Affidavits of Messrs. Harris, Pointon 
and Dimock] and most probably plaintiffs’ witnesses are or 
will be available in England either because they live there, 
which the majority do, or because they will appear there in 
connection with the litigation pending in England. It also 
becomes obvious and apparent that not one witness on 
behalf of either plaintiffs or defendants is a Citizen or resi- 
ćent of the United States. 

16. That insofar as documentary evidence is concerned, 
it is elear from the Affidavits of Messrs. Harris, Pointon 
and Dimock that all of defendants’ documentary evidence 
is in England. It would also appear to be a logical conclu- 
sion that under the facts involved, nonę of plaintiffs’ evi- 
dence could come from a United States source. 

17. That accordingly, this Court would be without 
power to compel the attendance of any of the materiał wit¬ 
nesses in this matter and would be some 3,000 miles distant 
from the sources of proof. 

18. That even were some of the materiał witnesses will- 
ing to testify voluntarily, it seems app '.rent that the total 
cost of obtaining their testimony would be far less in Eng- 
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land than in the United States. Furthermore, the wit- 
nesses themselves would be greatly inconvenienced in that 
among other things, they would be forced to travel long 
distances and would be away from their jobs and families 
for long periods of time. They would also have to appear 
and testify in multiple forums. 

19. That not only would it be a hardship, burden and 
inconvenience on the witnesses themselves, but the parties 
to the litigation would be forced to duplicate efforts, incur 
enormous expenses and sufler the uncertainty of non-ap- 
pearance, lacking the means to compel attendance. 

20. That in addition to the obvious fact that trial here 
would be far morę costly and burdensome to all the parties 
involved than would trial in England, it is apparent that if 
unwilling witnesses cannot be compelled to testify, as shown 
above, a trial here would result in injustice. 

21. That of even morę important consideration, how- 
ever, is the fact that this Court would be powerless to 
render complete relief in this matter. It is apparent, based 
on the facts involved herein that Naviera, the M/V Paracas 
and Trinity House are indispensable parties to this litiga¬ 
tion. However, these parties are not present in the United 
States and are not, and cannot be madę, parties to this 
litigation. On the otb Q r hand, as can be seen from the 
Affidavit of Mr. Harris, all of these indispensable parties 
are present in England and as mentioned above, are already 
parties to the lawsuits pending there. 

22. That is would be manifestly unfair to reąuire the 
defendants to defend this foreign cause here where other 
indispensable parties cannot be joined and where the ab- 
sence of these indispensable parties would severely preju- 
dice defendants’ interest. 
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23. That apart from the aforesaid arguments ad- 
dressed to the interest of plaintiffs and defendants, there 
is the additional fact that to permit plaintiffs to maintain 
these actions (arising from an alleged foreign tort, involv- 
ing foreign parties and reąuiring the application of foreign 
law) would impose an unwarranted and unnecessary bur- 
den and expense on this Court. Why should the United 
States judicial administration be obliged to bear the burden 
and expense to litigate patently foreign claims? 

24. That plaintiffs have a wholly adeąuate remedy 
availabie in England and there is no good reason for these 
actions being brought in this district, one of the most con- 
gested centers of litigation, other than the fact that plain- 
tiffs’ attorneys have offices in New York. 

25. That, indeed, other than the fact that plaintiffs’ 
attorneys are here, this action has no connection with the 
United States whatsoever. Although plaintiff (in the 
twelve death actions only) has gone so far as to name Tex- 
aco as a party defendant, a Corporation which had no con¬ 
nection with any of the matters involved herein, this, it is 
submitted, is merely a facade to add some local color and an 
attempt to show some contact with this jurisdiction. Once 
Texaco is properly removed from the action, we are left 
with a law suit by foreigners against a foreign Corporation 
arising out of a collision between foreign flag vessels in the 
English Channel. 

26. That considering all the above, the conclusion is 
inescapable that to retain jurisdiction in these actions 
would impose extreme hardship and resultant prejudice on 
defendants, would impose unnecessary and extreme hard¬ 
ship on all materiał witnesses, would place an unnecessary 
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burden and expense upon this Court and would not confer 
any accompanying benefit upon the plaintiffs. 

27. That on the other hand, it has been amply demon- 
strated that (a) the relative ease of access to sources of 
proof in England, Ib) the availability of compulsory pro- 
cess for the attendance of unwilling witnesses at trial in 
England and its unavailability to this Court, and (c) the 
tremendous reduction in the cost of trial in England all 
favor the denial of jurisdiction by this Court so as to 
relegate plaintiffs to their proper jurisdiction which is 
England. 

As to Texaco 

28. Furthermore, as was stated before and as revealed 
by a careful analysis of the facts involved, Texaco is not a 
proper party to this litigation. This fact was obvious and 
apparent to the plaintiffs in the hull damage action (73 
Civ. 166) and cargo action (73 Civ. 182) and must have 
been just as apparent to plaintiffs’ counsel in the death 
actions. 

29. That the Affidavits of Mr. Clayton, Mr. Dimock and 
Mr. Pointon indicate quite clearly that Texaco did not ow’n, 
operate, manage or control the S/T Texaco Caribbean. In 
addition, those Affidavits establish that Texaco did not 
charter the vessel or own any cargo on board the vessel. 
Furthermore, Texaco did not control the crew of the S/T 
Texaco Caribbean and w ł as not directing the vessels move- 
ments. 

30. That the facts here clearly indicate that Texaco 
was a complete stranger to the events under discussion and 
did not and does not now bear any relationship whatsoever 
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to the S/T Texaco Caribbean. No liability, therefore, could 
possibly be established against it. 

31. Clearly Texaco is not a proper party to this litiga- 
tion and was named as a party defendant merely as a 
facade in an effort to establish some contact, however thin, 
with this jurisdiction. 

As to Jones Act Claim 

32. That in addition to naming an improper party as 
a defendant in these actions, plaintiff, in the twelve death 
actions herein, has alleged in his complaints Iparagraph 
15) a claim for relief purportedly arising under the Jones 
Act. However, nowhere in those complaints is there any 
allegation to the effect that either of the defendants was 
the employer of any of the deceased German seamen—an 
essential factor for any action based upon a Jones Act 
Claim. 

33. That it is elear from the facts involved in this 
matter that neither Texpan nor Texaco was the employer 
of any of the deceased German seamen and thus, no such 
allegation could be madę. In fact, the defendants herein 
have never had a relationship of any naturę whatsoever to 
the M/V Brandenburg or its crew. 

34. That therefore, there is no basis at all for the appli- 
cation of the Jones Act in this matter and it is obvious that 
plaintiffs’ counsel has employed the “shot gun” method in 
preparing his complaint not only by naming improper par- 
ties but by also alleging claims for relief which on their face 
are totally lacking in merit. 
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AS TO JURISDICTION 

35. That as further evidence of the above, it should be 
pointed out that the plaintiff in the twelve death actions 
herein has alleged in his complaints various claims for 
relief based on negligence, unseaworthines, loss of consor- 
tium and the Wrongful Death Act of the State of New York. 

36. That under close scrutiny, the above mentioned 
claims must fail. Any recovery to which plaintiff might be 
entitled on the above mentioned claims can only be based on 
the non-statutory General Maritime Law of the United 
States or on the law of the State of New York and can only 
be granted in a proceeding under 28 U.S.C.A. 1332, which 
reąuires diversity of citizenship. 

37. That as can readily be seen from the Affidavits 
submitted in support of this Motion, complete diversity 
does not exist as between plaintiffs and all of the defend- 
ants and that therefore, those claims are defective and have 
been alleged only for the purpose of attempting to show 
some contact with this jurisdiction and its laws. 

As to the Death on the High Seas Act Claim 

38. That plaintiff, in the twelve death actions herein, 
has also alleged in paragraph 16 of his complaints, a claim 
for relief based on the Death on the High Seas Act. How- 
ever, this claim, as was the Jones Act Claim, is completely 
spurious and lacking i merit. 

39. That it is cle...,' from all of the foregoing that this 
litigation involves claims based on an alleged foreign tort 
(English ChanneD between foreign flag vessels (Peruvian, 
German and Panamanian), owned by foreign corporations; 
that nonę of the claimants are United States citizens or 
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residents; that all ot the ciaimarts have a eonvenient and 
morę readily accessible forum in England; and that based 
on established choice of law principles foreign law and not 
United States Law governs the rights of the parties hereto, 

40. That viewing all of the contacts of this maritime 
tort, both with the United States tof which there are nonę 
other than the presence of plaintiffs’ attorneys) and foreign 
States, and giving each its appropriate weight and signifi- 
cance, it is elear that such contracts as there are with the 
United States are less than minimal and completely in- 
sufficient for the application of the Death on the High Seas 
Act. 

41. In summary, it is submitted that the record in this 
litigation clearly indicates that Texaco is not a proper party 
to these actions, all claims for relief based on the Jones Act, 
the non-statutory generał maritime law of the United 
States, the laws of the State of New York and the Death 
on the High Seas Act are totally lacking in merit and should 
be dismissed and that any claim alleged against Texpan 
should be properly litigated in the Courts of England. 

42. Insofar as any ąuestion concerning jurisdiction 
over Texpan in England is concerned, it is elear from the 
Affidavits of Mr. Dimock, Mr. Pointon and Mr. Harris that 
Texpan is amenable to service of process in England and 
is subject to the jurisdiction of the English Courts. Ac- 
cordingly, there is no ąuestion that any judgment which 
might be recovered by any of the claimants arising out of 
the subject casualties can be satisfied by Texpan in Eng¬ 
land. Moreover Texpan’s vessels, whether owned and/or 
chartem! cali there regularly. 

Wherefore, it is respectfully reąuested that: 




Affidavił of Robert R. Dimock in Support oj Motion to 

Dismiss 


< 1) This action be dismissed as to Texpan on the 
ground on forum non conveniens subject to 
whatever conditions this Court considers proper 
under the circumstances here present; 

(2) Summary Judgment be granted dismissing this 
action as to Texaco Inc. for failure to State a 
claim upon which relief could be granted; and 

13) Such other and further relief as the justice of 
the case may reąuire. 

/s/ Alvin L. Stern 

Sworn to by Alvin L. Stern on February 28, 1973.) 

Aflidavit of Kohort R. Dimock in Support of Motion to 

Dismiss 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 (CM M) 

-♦- 

[Same Title] 


Republic of Panama \ 

Provinceof Panama 

City of Panama l s s> ; 

Embassyof the United I 

States of America ) 

Rorert R. Dimock, being duły sworn, deposes and 
says: 

1. I am a Director and the President of Texaco Pan¬ 
ama Inc., (hereinafter Texpan), a Panamanian Corpora- 
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tion with its principal place of business at Via Transis- 
mica, Panama, R.P. and a inailing address at Apartado 
3104. Panama 3, Panama. 

2. At all times mentioned in the Complaints herein 
Texpan was the sole Owner of the Texaco Caribbean, a 
tank vessel registered under the laws of the Republic of 
Panama. 

3. On January 11, 1971 the Texaco Caribbean became 
a total loss as the result of a collision with the Peruvian 
vessel, M/V Paracas in the English Channel, Dover Straits. 

4. On the following day, namely, January 12, 1971, 
German vessel, Brandenburg, apparently allided with the 
wreck of the Texaco Caribbean as it lay submerged in the 
Dover Straits near the Mid-Varne buoy. 

5. At all times mentioned in the Complaints herein, 
the Texaco Caribbean, as well as other vessels owned by 
or otherwise under Texpan’s control, was managed and 
operated by Texaco Overseas Tankship Limited, (herein- 
after TOT), a Corporation organized and existing under 
the laws of Great Britain, with offices at London, England. 

6. The Master, officers and crew, who were aboard the 
Texaco Caribbean at the time of the initial casualty, were 
Italian Nationals and were not citizens or residents of the 
United States. 

7. In view of the fact that the subject casualties oc- 
curred in the English Channel, TOT is thoroughly familiar 
with the facts and circumstances surrounding the casualties 
including the steps taken by the British Corporation of 
Trinity House to locate and mark the wreck of the Texaco 
Caribbean and to warn other vessels of the presence of the 
wreck. Furthermore, all materiał records, documents and 
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witnesses concerning the subject casualties are located in 
England. 

8. As a result of the subject casualties, various claims 
and four law suits have been commenced in England in- 
volving the major parties to the casualties. 

9. There are no witnesses on behalf of Texpan who 
are citizens or residents of the United States. Ali of Tex- 
pan’s witnesses, i.e. employees of TOT, surviving crew- 
members of the Texaco Caribbean, employees of Trinity 
House, crewmembers of the British fishing vessels, Accord 
and Viking Warrior, amongst others, reside in England 
and are subject to compulsory process issuing out of an 
English Court or will be produced in England in connection 
with the suits and claims presently pending there. In ad- 
dition, the other parties to the suits presently pending 
in England would be reąuired to produce their witnesses 
there in connection with the litigation. 

10. It would impose extreme hardship and prejudice 
on Texpan if it were called upon to defend these actions 
in the United States as well as the suits presently pending 
in England. Most of the witnesses necessary for Texpan’s 
defense are not in Texpan’s employment and would not 
be subject to compulsory process issuing out of the United 
States District Court to compel their attendance as wit¬ 
nesses in proceedings brought in the United States. Even 
if they agree to voluntarily appear for any such court pro¬ 
ceedings, all witnesses and records would have to be trans- 
ported back and forth across the Atlantic Ocean in order 
to be available in both jurisdictions. This would impose 
unnecessary hardships, inconvenience and expense on not 
only Texpan but on the witnesses themselves and their 
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employers. On the other hand, if they did not agree to 
voluntarily testify, there would be no means by which 
Texpan could bring before this tribunal all the essential 
facts and circumstances surrounding the matters here 
in litigation. 

In addition to the exorbitant expense and inconvenience 
that would be involved, Texpan would also be severely 
prejudiced if these actions were retained by a United States 
Court, sińce other parties essential to the litigation who 
are or may be liablf to Texpan and the Brandenburg 
could not be madę party to the suits pending in the United 
States. These other essential parties. however, are present 
in England and are parties to the litigation pending there. 

11. Texpan is arnenable to service of process in Eng¬ 
land and is subject to the jurisdiction of the English 
Courts. 

12. In connection with any of the present suits pend¬ 
ing in the United States, Texpan warrants that it will 
not raise the defense of any applicable Statute of Limita- 
tions in any similar suit commenced in England assuming 
the suit had been previously commenced within the time 
period so provided and is commenced in England within 
a reasonable time following dismissal or on such terms as 
the United States Court might direct. 

/s/ Robert R. Dimock 
(Sworn to by Robert R. Dimock on February 6, 1973.) 
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UNITED STATES DISTRICT COURT 
Southern Distkict of New York 

72 Civ. 5008(CMM) 

- ♦ -- 

[Same Title] 

- ♦ - 

KlNGDOM OF ENGLAND 1 ^ 

City of London $ 0,3 ‘' 

E. F. Pointon, being duły sworn, deposes and says: 

1. I am, and at all times mentioned in the Complaints 
herein was, the Managing Director of Texaco Overseas 
Tankship Limited, (hereinafter TOT), a Corporation or- 
ganized and existing under the laws of Great Britain 
with its principal place of business located at 1 Knights- 
bridge Green, London, SW 1, England. 

2. TOT is and at all times herein relevant was engaged 
in the business of ship management and operation. 

3. In connection with its business as ships’ managers, 
TOT, at all times mentioned in the Complaints herein, 
managed and operated the Texaco Caribbean on behalf of 
its owner, Texaco Panama Inc., (hereinafter Texpan), 
in addition to other vessels in Texpan’s fleet. 

4. In particular, TOT, in performing its function 
as a ship manager, does the following, amongst others: 

(a) Eąuips, victuals, mans, supplies and main- 
tains the vessels in the Texpan fleet and in 
particular, did so for the Texpan Caribbean 
prior to the occurrence of the subject casual- 
ties; 
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(b) Appoints agents and sub-agenls at out ports; 

(c) Prosecutes, defends, disposes of, settles, etc. 
all disputes, suits, insured or uninsured claims, 
generał average adjustments, etc. involving 
Texpan and its vessels in the United Kingdom 
and elsewhere. 

5. On the evening of January 10, 1971 the Texaco 
Caribbean, owned by Texpan, sailed from Terneuzen, 
Netherlands in ballast for Trinidad. The River Scheldt 
pilot who had been aboard the vessel departed at 0024 
hours on January 11, 1971 and thereafter the vessel pro- 
ceeded to navigate' through the English Channel. 

The voyage proceeded uneventfully until approximately 
0405-0410 hours when the Peruvian vessel, Paracas, 
bound from Peru to Hamburg, collided with the Texaco 
Caribbean. The collision occurred in the English Channel, 
Straits of Dover in a position approximately 1.0 to 1.5 
miles west of the Mid-Varne buoy which was established 
and maintained by Trinity House and was within 12 miles 
of the English Coast. Following the collision, the Texaco 
Caribbean broke in two. The forward section sank almost 
immediately while the stern section did not sink until ap- 
proximately 1408 hours that afternoon. 

Almost immediately, our office was advised of the cas- 
ualty and personnel of our office departed for Dover and 
the scene of the casualty. In addition, the appropriate 
agencies, i.e., Corporation of Trinity House, the Admiralty, 
etc. were advised of the casualty. 

At approximately 0752 hours the British Corporation 
of Trinity House which has the duty of locating and 
marking wrecks off the Coast of England, dispatched its 
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vessel Siren to the scene of the casualty. The Siren ar- 
rived in the vicinity of the casualty at approximately 
1630 hours and moored in the immediate vicinity as a 
warning to other shipping to keep elear. During this 
time, she displayed a warning signal of three green lights 
in a vertical linę, one over the other. In the meanwhile, 
numerous navigation warnings were being broadcast by 
the English radio stations located at North Foreland and 
Niton. 

Shortly after 0730 hours on the following day, Jan¬ 
uary 12, 1971, the German vessel, Brandenburg on a 
voyage outbound from Antwerp, Belgium approached the 
area. The officer in charge of the navigation of the 
Brandenburg sighted the Trinity House vessel, Siren, and 
obseiwed the three green vertical light signal being dis¬ 
played. Apparently this signal was not properly inter- 
preted by the Brandenburg and it thereafter allegedly 
allided with the wreck of the steru section of the Texaco 
Caribbean. The Brandenburg sank immediately. 

Prior to the sinking of the Brandenburg, crewmem- 
bers aboard the British fishing vessels, Accord and Viking 
Warrior, observed the approach of the Brandenburg in 
the vicinity of the Siren and after the sinking picked up 
survivors and the bodies of deceased seamen from the 
Brandenburg and brought them to Folkstone, England 
where autopsies and an inąuest were held. 

6. Immediately after the Paracas Texaco Caribbean 
collision and subsequent Brandenburg allision various em- 
ployees of TOT in England followed the operations being 
performed by the Corporation of Trinity House that were 
concerned with locating and marking the wrecks. In ad- 
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dition, records of Texpan concerning the Texaco Caribbean 
and in particular, the subject casualties are kept in Eng- 
land where our main office is and where law suits and 
claims arising out of the subject casualties are presently 
being prosecuted and defended. 

7. In connection with the above-mentioned claims and 
law suits, and in order to prosecute and protect Texpan’s 
interest, we, on behalf of Texpan, engaged the firm of Hill, 
Dickinson & Company, London Solicitors, 

8. Ali of the witnesses necessary for a proper defense 
by Texpan, i.e., surviving crewmembers of Texaco Carib¬ 
bean, employees of TOT, employees of Trinity House, 
crewmembers of the British fishing vessels, Accord and 
Viking Warrior, amongst others, reside in England or 
would be available in England in connection with the liti- 
gation and claims presently pending in England. Nonę of 
these witnesses are citizens or residents of the United 
States. Furthermore, nonę of the various plaintifTs wit¬ 
nesses are citizens or residents of the United States. 

9. If the suits presently pending in the United States 
are retained in that jurisdiction, it would impose extreme 
hardships on Texpan to force it to defend actions in both 
the English and American Courts. In particular, the 
costs and expense involved in transporting witnesses and 
records back and forth across the Atlancie Ocean would be 
exorbitant. In this connection all of the witnesses would 
have to agree to testify voluntarily sińce the vast majority 
are not employees of Texpan nor would they be subject to 
compulosry process of a United States Court. 

10. Even if these witnesses voluntarily agreed to tes¬ 
tify, they would be greatly inconvenienced in that, among 
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other things, they would be forced to travel long distances 
and would be away from their jobs and families for long 
periods of time. 

11. Furthermore, Texpan would be greatly prejudiced 
in its defense of any United States Court proceeding be- 
cause of the unavailability in the United States of other 
pa**ties essential to the litigation. These other essential 
parties, i.e., the Paracas and her owners and Trinity 
House are presently available in England and are already 
suhject to the jurisdiction of the English Courts. The 
Brandenburgi owners and the owners of cargo aboard 
the Brandenburg have already commenced litigation in 
England and are subject to the jurisdiction of the Eng¬ 
lish Courts. 

In addition, unless all the claims arising out of the 
subject casualties are presented in one Court, where all 
the essential parties can be assembled, there is the pos- 
sibility that inconsistent judgments might be rendered be- 
cause of the unavailability of parties, witnesses and proof 
of facts. 

12. Texpan is amendable to service of process in Eng¬ 
land and is subject to the jurisdiction of the English 
Courts. 

/s' E. F. Pointon 

(Subscribed and sworn to by the above-named E. F. 
Pointon at 1, Knightbridge Green, London, England this 
5th day of February, 1973.) 
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UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 (CMM) 


[Same Title] 
-•- 


Kingdom of England 
City of London 


§§.: 


Cedric G. Harris, being duły sworn, deposes and says: 


1. I am a member of the firm of Hill, Dickinson & Com¬ 
pany, Solicitors, retained on behalf of Texaco Panama Inc., 
(hereinafter Texpan) in connection with certain claims and 
law suits arising out of (a) the collision on January 11, 
1971 between the Paraeas and Texaco Caribbean in the 
English Channel, Dover Straits, and (b) the subseąuent 
allision on January 12, 1971 between the German vessel, 
Brandenburg, and the wreck of the Texaco Caribbean as it 
lay submerged in the Dover Straits, approximately 1.5 
miles west of the Mid-Varne buoy and within 12 miles of 
the English Coast. 


2. In connection with our retention in this matter, we 
have, amongst other things, performed an investigation of 
the subject casualties, attendeu at inąuests in England 
respecting the bodies brought ashore at Folkestone, and 
elsewhere in England, attended at a hearing held in Ger¬ 
many concerning the collision, have been in constant com- 
munication with local counsel in England representing all 
of the major parties to the subject casualties and are prose- 
cuting and defending Texpan’s interest in connection with 
the law suits pending in England. 
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Dismiss 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 (CMM) 

- « - 

[Same Title] 

- « - 

Kingdom of England 
City of London 

Cedric G. Harris, being duły sworn, deposes and says: 

1. I ara a member of the firm of Hill, Dickinson & Com¬ 
pany, Solicitors, retained on behalf of Texaco Panama Inc., 
(hereinafter Texpan) in connection with certain claims and 
law suits arising out of (a) the collision on January 11, 
1971 between the Paracas and Texaco Caribbean in the 
English Channel, Dover Straits, and (b) the subseąuent 
allision on January 12, 1971 between the German vessel, 
Brandenburg, and the wreck of the Texaco Caribbean as it 
lay submerged in the Dover Straits, approximately 1.5 
miles west of the Mid-Varne buoy and within 12 miles of 
the English Coast. 

2. In connection with our retention in this matter, we 
have, amongst other things, performed an investigation of 
the subject casualties, attended at inąuests in England 
respecting the bodies brought ashore at Folkestone, and 
elsewhere in England, attended at a hearing held in Ger¬ 
many concerning the collision, have been in constant com- 
munication with local counsel in England representing all 
of the major parties to the subject casualties and are prose- 
cuting and defending Texpan’s interest in connection with 
the law suits pending in England. 
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5. In addition to Texpan, the following essential par- 
ties are represented by counsel in London, England: 

(a) The Owner of the Paracas—Messrs. Ince & Co. 

(b) The Owners of the Paracas’ cargo—Messrs. 
Clyde & Co. 

(c) The Owners of the Brandenburg—Messrs. 
Bentleys, Stokes & Lowless. 

(d) The Owners of the Brandenburgi cargo— 
Messrs. Waltons & Co. 

(ej The Corporation of Trinity House—Messrs. 
Freshfields. 

Ali of the above-mentioned firms are well-known to us 
and all are experienced in Maritime Law 

6. In connection with both the prosecution and defense 
of the claims and actions now pending in England, the testi- 
mony of the following witnesses, amongst others, w r ould be 
reąuired on behalf of Texpan and undoubtedly the other 
parties: 

(a) Those surviving crewmembers of the Texaco 
Caribbean having knowledge of the facts and cir- 
cumstances surrounding the Paracas Texaco Carib¬ 
bean collision who are Italian nationals and will be 
available in England; 

(b) Employees of Texaco Overseas Tankship Lim¬ 
ited, the operator and manager on behalf of Texpan 
of the Texaco Caribbean, all of whom reside in 
England; 

(c) Employees of the Corporation of Trinity House 
who were engaged in locating and marking the 
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wreck of the Texaco Caribbean ami who were on the 
scene at the time of the Brandenburg allision, all of 
whom reside in England; 

i d) The crewmembers of the British fishing vessels, 
Accord and Viking Warrior, which vessels were on 
the scene prior to and following the Brandenburg 
allision, all of whom reside in England. 

le) Surviving crewmembers of the Brandenburg 
who reside in Germany but who would be available 
in England in connection with the suits pending 
there. 

l f) Employees of the Ministry of Defense (Navy) 
and employees at the North Foreland and Niton 
Radio Stations all of whom reside in England and 
who would testify concerning the numerous Commu¬ 
nications sent and received prior to and at the time 
of the subject casualties. 

(gl Witnesses of the Paracas and Brandenburg 
who would be madę availabie in England in connec¬ 
tion with the litigation pending there. 

7. In addition to the above-enumerated witnesses, it 
will be necessary to obtain or produce various documents, 
records and radio station log books, all of which are located 
in England. 

8. In resolving the claims and disputes arising out of 
the subject casualties both the British Court and the United 
States District Court would have to determine identioal 
issues. In order to properly defend these actions and pre- 
sent evidence Texpan would have to produce, at any trial 
in the United States, the same above-enumerated witnesses 
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and the same records and documnts that would be produced 
in England. This duplication of effort would not only be 
unnecessary, expensive and wasteful, but would be a burden 
upon the Courts involved, not to mention the danger of their 
rendering inconsistent judgments. 

9. Ali concerned parties to the subject casualties are 
present in England and represented by counsel in England. 
The majority are not present in the United States and could 
not be impleaded in the suits commenced in the United 
States. It would be necessary to the just resolution of any 
claims arising out of the subject casualties that all essential 
parties participate, otherwise, complete relief could not be 
afforded. 

10. It is elear from the above that Texpan would be 
greatly prejudiced and inconvenienced if it were forced to 
defend suits in the United States in addition to those 
already pending in England. Firstly, not all of the other 
essential parties would be participants in any United States 
litigation. Secondly, many, if not all, of the necessary 
witnesses would be unavailable to testify before the United 
States District Court. Even were the witnesses to volun- 
tarily agree to testify, the cost involved in transporting so 
many witnesses and documentation back and forth across 
the Atlantic Ocean would be exorbitant. 

11. If these suits are retained in the United States, 
there would be great danger, as previously mentioned, of 
inconsistent judgments and resultant prejudice because of 
the unavailability in the United States of necessary wit¬ 
nesses and documents and of all the essential parties. 
These witnesses, documents and other parties would be 
reąuired to fully apprise the United States District Court 
of all the facts and circumstances surrounding the casual- 
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ties and to enable it to place ultimate liability on the proper 
party or parties. 

12. It would be an easy matter for the plaintiffs in the 
suits recently filed in the United States to file their claims 
in the English Courts where all parties have counsel, are 
presently available and where complete relief could be af- 
foraed. It would not impose any hardships on said plain¬ 
tiffs to do so, and in fact, it would in all probability be 
much morę convenient for them to litigate and establish 
their claims in England which is geographically much 
closer than is the United States. 

13. Texpan is amenable to service of process in Eng¬ 
land and the jurisdiction of the English Courts. In addi- 
tion, my firm has been specifically authorized by Texpan 
to accept service of process on its behalf in connection with 
any of the present suits pending in the United States Dis- 
trict Court provided that a similar action is commenced 
within a reasonable time following dismissal of such suit in 
the United States. 

/s/ Cedric G. Harris 

I Subscribed and sworn to by the above-named Cedric G. 
Harris at 5, Fenchurch Street in the City of London, Eng¬ 
land this 2nd day of February, 1973.) 

Exliibit A—(Annexed to Affidavit of Cedric G. Harris) 

Writ and Statement of Claim 
(Brandenburg) 


(Mounted Opposite) 






/j;i *i.K liii.n cci cv • y . 

/ QUE3K3 BEKCii DIYISIOK ADIJIHALTY COURT <!^.Ą^c/cCCl 

/ ADHIEALTY action in ren against: 


+ / 7 ..‘ W - . . . . , w iii. w v/ « A ' A .'Wk-itO • 

£ - TEKACO UTAH, TEKACO YENEZUKLA, TEKACO VIRGiIJJA , 

/ i and in personem agninst 'V . 

i • • 

; j THE CORPORATION OF TRIKITY HOUSE 

BETWEEN: - V • . .. 

THE ONNFRS OF CARGO LATELY LADEN ON BOARD THE SHIP OR VESSEL 
BRANDENBURG , v .. • piaintiffs 

THE OWNERS OF THE SHIP OR VESSEL 'PARAĆAS’ First Dcfendants 

.. • and • 

''*>H ow;3 RS OF THE SHIPS OR VESSEL5 TEKACO ALASKA, TEK AC O BRISTOL. 
~'j ■ ,/ c.;TrK AC O COLUMBIA. TEMA. CO IDAHO, TE” AC O TEKACO KENTUCKY 

j TEKACO KEiiift, TEK AC O LONDON, TEK AC O MAR AC A i' BO TECACO* K0 MKKICO 
1 TFoCACO OHIO,_JfFK AC O PT'.Nl!SYLVANIA. TEK AC O PUERTO RICO, TEK AC O 
l^ilAY:*?/2 Tr ^ AS ’ TEXA CO UTAH, TEKACO venezuela, TEKACO yirgihia 

/ l \lćT r 'j '-l ‘ Second Defcndantc 

•. \ % r . •• and 

v v ... \ . V 

n * • ? t t 1 y 


CORPORATION OF TRIKITY HOUSE 


Third Defcndantc 


■ ELIZABETH thc SECOND by the Grace of Cod, of thc United 
Kinga om of Groat Britain and Northern lreland and of Cur othcr 
ReaLns and Torritorics Queen, He ad of thc Caawonr/ealth, Eefcr.der 

the^hip^/jRAC \S° th& ^ 0v/ners of and other ) persons interested in 


TEKACO TEK AS, TEKACO UTAH, TEKACO YFNEŻuNLA, TNKACO VIRGiNI A r-i ] oA* 

PUFRTcTrtco th ° ? U P S TE ‘ :/ ‘ C0 lcE: vA, TEKACO LONDON, JT^aACO 

PUERTO RICO, all oi the port of MOilROYIA /V:-A 

S '. I and 1*('» • ,i 

l.Ilj CORPORATION OF TRIi.ITi' HOUuE v/hono re ri s t^r^oAof f i co is situ"'’ - o 
at TRIKITY HOUSE, TONER iiILL, LONDON, - 

;I , that witdin l-' days after the scrvice of this Nr’ t, 

£ the - day of Eervico > you do cause an appearancc to be 

enterod for you in an action at the suit of 

ź ^DRAEDFEBURC' Cai * e ° latoly laden on board the ship or vessel 


^no^ a ^ :e ^ 0tiC0 that in dofault of your so doir.g thc Plointiffs may 
f erei f» and *?«£!»«* r.ay be given in your absence, Lid if 

nev hn i?fi rib0Cl 4 " R tmo tfrit is then under arrest of the Court it 
i m{ V He sold by order of the Court. 

lor? !'h QU:r ; T1 ^ c "• •*HEL B/J30K HAlLSilAM OF ST. UARYLElJOKE 

cru Hif/i CJi^ioeiior oi Groat Britain, thc I6th dr.y of May, 1972. 

^. W.. / . r. */- ... . /) " * tT(brC ** k 

** iuA. ^ • _ # • / ' i . • / . / , . . > 


^ .TV. r .^łivr. " 

Of>J.r ''** ^ -* x " i H'/ .<V ArtwT/Bc '*V 

<m;. y./.V; 5; w *Ar'?"'/ 






/ 


( 2 ) 


(3) 


/KB PLAlimPi-* CLAIM 

Arainst the First Defendants tho Ownors ol* the Ship or Vessel 

* Ci- 

P*RACAS and/or tho Second Defendants A tho Ships or vcssols TEKACO 

ALASKA, TEKACO BRISTOL, TEKACO COLUMBIA, TEK AC 0 IDAHO, TEK AC 0 IOWA,- 

TEKACO KENTUCKY, TEKACO KE/HA, TEKACO LONDON, TEKACO MAR AC Al BO, 

TEKACO NEW MEXICO, TEXACO OHIO, TEKACO PENIISYLVANIA, TEXACO PUERTO 

RICO, TEKACO TEK AS, TEKACO UTAH, TEKACO VEIIEZUELA, TEKACO VI!?CINIA 

who were at all materiał times the Owners of the Ship or Vessel 
> « 

TEXACO CARRIBEAN damages for the dnmage loss and expenne sustained 
by the Plaintiffs by reason of the nuisancc and/or negligence on 
tho part of tho First and/or Second Defer.dants, their servants or 
agents in caucing or permitting the Sec>nd Defendants Ship or 
Vcssel TEKACO CARRIBEAN to cink in the DOVER Straits on or bout 
the 11th January 1971; 

Againct the First and/or Second Defendants damages for the damage 
loss and exponsc sustained by the Plaintiffs by reason of the 
nuisance and/or negligence and/or broach of statutory duty in and 
about the protection of other vesscls such as BRANDENBURG from 
coming into collision with the TEKACO CARRIBEAN or her wrock after 
the said sinking, it boing a danger and/or obstruction to navigatic 
Against the Third Defendants damages for the damage loss and o>:ponr 
sus ined by the Plaintiffs by reason of the nuisance and/or 
negligence and/or breach of statutory duty in and about the 
protection of other vessols as aforecaid 

The.Plaintiffs or somc of them reside outside the Schcdulod 
Territories as defined by the Exchange Control A.ct 1947 at the 
addroGscs as chown bclow. 


This Writ v.as icsued by Waltons &■ Co. of Tlantation House, 
31-35, Fenchurch Street, London,EC3M 3NH 


Solicitors for the said Plaintiffs who reside nt tho port^of 
Antwerp in the Kingu cm of Belgi urn, Rotterdam in the Kingdom of 
tho No thcrlands, Br omen in tho Fećornl Rcpublic of Germany, 
Santo De.cin.-o in tho Hepublic of Domini ca*, Kingston Jamaica and 
Curacao in tho No the rl and Antillos and other ports. 


This Writ was scrvcd by me at 

«« (.fi, P,- — 


r> ***^ f* fs 


onthe 

O 


i n 


day of 


19 *]* . 





Cu.-w<i 
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o. 
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ADMIKALTY ciction i r 
The Chip PARACAS 

The Ehips tkkacc AL.' ?f • 

& an persona:;-, aguinst' 

The COItrOEATIGn of TPIi;> 

BKTWEEN 

0SKRH3 of cargo latoi.. 
laden on board the shi c L; 
BRANDENBURG 

THE OWKEHS of the chip or^ 
PARAĆ AS -..lat Rofe;-* ^ 

THE 0WIJER3 of the chips or " 
vessels TEKACO ALASKA and o; 

2nd Dofc;v.i- 
THE CORPORATION OF TRIKI TY K- 

O' ^ 0'0^, . ~ 


V®IT IN AIK.IIHALTY 
AC TI ON II; RF;,I 


Dated 

16 I.'ay 

1972 

Served 


19 

Appenrance 

entered 

19 


Wal tono L Co., 
Plantation iiouso. 
31-35,Fenchurch . 
London EC3K 2KN 

Flaintiffs* 

Solicitor. 


0NLY C °PY miLABLE 
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TF T' ł E HIGH oorpn 0? -TOSTICS 

°u r : n 1 s beroh di■: is ioh 
ADY!?ALTY COHRT 


' AT)''!".''I TY action in ren a~ainst: 

TH 2 SHIP "PAR. AG A. 5" and the SHIPS "TZCACO AŁASICA"and 

16 OTHERS 

and in personam against: 

THE CORPORATION O? TRJNITY HOUSS 

Y/rit of Surmo-s issned on the l6th Hay, 197? . 

B E T V/ E E N : 


THE OY/EERS O? CARGO LAT77.Y LAD EN 
ON BOARD THE SHI? OR YE3SEL 
"BRAKDZHHJRG" 

Plaintiff. 

THE OWNSSS OF THE SHI? OR VE33EL 
"PARAĆAS" 

First Pefendant 1 

- and - 


THE OTTEES O? THE SHIPS OR VS3SELS 
"TEXACO ALASHA" and 16 OTHERS 


- and - 

THE CORPORATION 07 TRIHITY HOUSE 


Second Defendor* 


Third Dofendar. f 


STATE-!rOTT 0? CL A TH 


1. The Plaintiffa, as the ov/ners of the cargo 

laden on bonrd the oh i p "£RA1!D Z3UR0", clain 
danaęr -?3 in rer.pcct o r darsge, loss and 
orpenso r.uffored by thę.n as a conasqueace of 
the sin!:in■* of "rYANP^IEH^O" ir. the 
o i f.?.r aor; h o i mz* t * r not. 






"2r... ."'"'Z-NIw" is a notor aasel -e.gistercd 
in the port of Hamburg of 2,695 tons gross 
and 1,454 ton” not register, 30 ne 362 feet 
2 ir.ehen in longth and <i3 feet 10 ir.ches in 
besr. cni powered by diesel enginea copablc 
of developing 3600 h.p. 

Shortly boforc about 07-00 hours on the 
12th January 1971, "BRANDENBURG" was in the 
Dover Strait in the course of a voyage fron 
Antwcrp to the Y/est Ir.dies laden v/ith a 
generał cargo of 3,892 tons, including that 
owned by the Plnintiffs. Her draught on 
departure from Antwerp was about 21 feet 
forward and 21 feet 2 inches aft. The wind 
was Southcrly, force 3 to 4, the weather was 
fine and elear, and the tide was floodinj in 
a South-Y/esterly direction at the ratę of 
about 1?/ knots. "BRANDENBURG" was on a 
course of 236° true and, with her engines 
working at fuli ahead, was making about 14 
knots through the water. 

In these cireurr.stnnces, three green light3 
in a vertical linę were observcd distant 
about 5 to 6 r.iles and bearing about V to 1 
point on the starboard bow of "BRANDENBURG". 
The vcssc*l e:<hibiting these green lights which 
later proved to be the Third Defendants 
vessel "SIRZN" was obserwed to be stationary. 
"PRANO'-IIBERG" r.aintained her course and 
sneed. Shc pnssed "SIREI" at a distance o f 
about ta 7 cables to starboard. Shortly 


tho"o 


' 3 1" strucle a 




the wreckcd stern section of the Second 
Defendants' vessel "TECACO CA.RIBBEA.il". 
Thereafter "BRANDZTBURO" .sanie p.pproxirnately 
in position latitude 50° 58 ' 30" North, 
longitude 01° 17' /14" East, whereby the 
Plaintiffn' cargo was totally lost. 

At about 04*00 hours on the llth January 
1971* a collision had occurred in the 
Dover Strait in the vicinity of the Vame 
between the First Defendants' vessel 
"PAFAGAS" and the Second Defendants' vossel 
"TSCACO CARIB3EAN". As a result of the 
collision "TSCACO CAF.I3BSAIT" exploded and 
broke in tv/o. The two sections of the 
vessel thersaftor sanie. 

The said collision betr/een "PARACAS" and 
"TECACO CARIRBEUT" was caused by the 
neglięence of the First and/or Second 
Defendants, their sorvants or agents in 
the foli owinę particular re.spect3. 

PARTIC T .'I.ARS 

(a) They failed to keep a good look-out; 

(b) They failed to ea3e, stop or reverse 

their engines in iue tir.e or at nil; 

(c) They failed to stoer a sefe course; 

(d) They failed to heed or follow the 

reconr.cn ded routes for ves3eln 
passi.ng throu“h the Dover Straits: 

(o) The failed to corr.ply ’vit.h the 
Collision pe cola tlono, 

*T‘Vi,-j plaintiffn nive f’'r +, er o~ bo^t^r 

nartieulof the * i egli-Tnep nlleę^d until 
aft^i ii 7. ó-j i ury. 





7 


Furthcr or alternntively the First and/or 
Second Defendants conte~n!>ated or ought 
reasonnbly to have contcnplated thafc, if 
as a result of failurs by themselves their 
seryants or agents to take reasomble carc 
in the nnyigation or management of "PARACAB" 
and/or "T33CACO CARIBBSAN", the said ships 
were to collide in the Dover Strait, then 
"TEXACO .CASIBBZAi:" might explode and/or 
sink with the following foreseeable 
conseouences and each of thern:- 

(a) unless v/arned of thoir presence and 
position, ships, pnrticularly those 
proceeding in a South-’Vesterly 
directirn through the Dover Strait 
alor.g the Reconnendod Traffic Lane 
as was "3?A?TD:TIBUR0", would there- 
after paso over or close to the 
wreoked portions of "TECACO CARIDBEAIT": 

(b) yeosels, such as .LMIDEIBURS" , whooe 
intended route ćuring the 12th January 
took then ovcr or near the wrecked 
portions of "TULACO CAP.I3BFMT" could, 
or would, not be warned of their 
presence or position in tine to ayoid 


thern; 

(c) the positions of tho wrecked portions 
of "TS7J.C0 CAP.IS3EAII" could or would 
not be discorercd before yessels such 
as "BILiilDTf!B r J? 1" passei cy.er or ncar 


(-) 


th en; 

tne wrecked pa-tions of "TRXACO 


■- *^ ***'?**.? ^ 

rurkę -1 , e letal >/■, ouffieinnhl y or 

ils one’\ n - 


r.i 1 .. 


3,1 lf>* 2>iaij Coiirt 

QU -\ T 'S 




1 











"BRAiIDUTBUP.a" passed o\ _r or near 
th cm; 

( e) ve 33 cls such fis " BRAIID“TTBUHO " whosc 

intonded route durinr; ths 12 th 
January took thera over or near the 
wrecked portiono of "TZKACO CARIBBEAJ!” 
could, or would, not be warned or be 
aware of or understand any temporary 
arran^eraents madę to rcark thera; 

(f) insufficient time would be 

available for adeouatc moasurea to 
be taken to prevent vossels such 
as "BRAIiDETBURO" Corning into contact 
with the wreck; 

( 5 ) the wrcck would pre 3 ent en obstruction 
or danyer to navi/jation until 
removcd. 

In the prem.ioes the I033 of the car.yo on 
board' "BRA:IDrT-iBURG" and the reoultin^ dnmage 
loss and enoonse incurrcd by tho Plnintiffs 
wei'e proxinatoly cou3od by and/or were the 
direct and/or reasor.ably forcseeible 
ccnseciuenoe of the r.~ence of the First 
and/or Second Befendants in causir.ę or 
permittin?; ”?\RACA.3" and "TSCACO CARI3BZATT” 
to collide and/or thereby cauoiny or 
pernittiny "TZO.CO CAP.IBBEAK" to sink. 

Furthcr or s.lternatively, the Fii'st and/or 
Second Defcndanta by their servants or 
ayents cormitted and/or croatod a public 
nv,io n nco in thrt they noylirontly coused or 
oornitted •"PAPAC5.A3" ord "TE.CACO 
to 00 U.ido and thcr-»by cau 3 eo or n?» ni* •.e-s 
"TZ-7/J0 CAPI^PF.AI:" to oir.k. 









portior.s of "TZCACO CABIBBSAil" thereafier 
constituted a danger and/or obstmction 
to ravi.T«tior by rea son of which the 
Plaintiffs have suffered spocial danage 
1o cg and exeensc. 

10. At all natorial timas the Sceond 
Defendants were the ovmers of the wreck 
of "Tmco CAHIEBEAK". Further at all 
materiał tirrcs the wreck of "TEXAC0 
CARIBBEAIT" v.as in the possession and 
control of the Secon.d Defendants. 

11. In the premises following the collision 
with the "?A?_'s.C.\S" it was the Juty of the 
Second Defendants to protect other ve 3 sels 
from cornin^ into eontaet with the sunken 
wreck of "TSMACO CARIBBEAIT" and thereby 
sustaining' ćamage. 

12. The Second Defendants, by their servants 
or agents inoluding the Third Defendants, 
have neglige.ntły failed to discharge their 
said duty. 

partio^: \?S 

(a) they failed to :rive a radio 
warning to "BFAhDEiTBUHG" of the 
presence and positions of the 
wreck; 

(b) they faile.l to give a radio 
warning to "BRAITDZTBURG" of 
the positroi* of "3IPT1" and the 
3ida ro «.*•'.ich ''PlArlD"’ T ? r,r, S" 

S'V0.’l'i raco hor; 

C re«y < rn 

that cuch ".'łrnir.ro chnuld b. 









bromcRot by 3ol.;ir>n ? /or Pu i,oh 
transmitters; 

(d) . they failed to disoovcr the 

, positions of the wrecked portions of 
"TEJCACO CARIUBEAIT" before dusk on 
• - the 11 th January; 

(e) they failed to reouest or accopt 
Professional salya^e as3istanoe to 
search for the wreclc and to mark it; 

(f) they failed to position "SIREI" 
over or in the inmeliate vicinity 
of the wrecked portions; 

(g) they improperly sought to use the 
lateral system of buoyage; they 
failet] to use the Cardinal system; 

(h) they failed to treat the wreck as 
if it lay on the open sea; 

(i) they madę uso of the lateral system 
in an improper and/or r.isleadin^ 
fashion; 

(j) by płacin 3 "SIREM" in the Recormcnded 
Traffic Lane for vessels bound to 
the South and West and in a 
position in v/hioh the flood tide 
flor/n Sou.th-"/esterl.y, they 
indicated to vessols cuch as 
"ERAND3T3URG" that "3I3E!" should 

be left to sterboard; 

( 1 <) they failed to ir.dicate to vessels 
su oh as "R?A:TD~;3L ł ?.G" that it was 
unsafe to leave "SIto starbcard 
evon at e distnnco of over hal? a 
nile;. 








(1; they faileu. Lo .instru .those 

on board "SlREi" or the "VARITE" 
light vo3oel to keep a loolc-out 
for ve3nels such as "BRANDET3 URj" 
shaping to pass to the Zast of 

"sire::"; 

(m) thoss on board "SIRE!" and the 
light vessel "VARNE" failed to 
warn "BRAND EEBURS" by neans of 
light3 or sound signals that she 
was standin.g-into-danger; 

(n) those on board "5IP.ZI" and the 
light ves3el "VARNE" failed to 
keep any or cny proper look-out; 

(o) they failed to place morę buoys 
and/or lights in the arsa where 
wreckage and cii had been observed. 

13. In the premise3, t.he Plaintiffs have suffered 
damage by reason cf the negligence and/or 
nuisance of the Second Befendants. 

14. The Third Defondar.ts ars the generał light- 
house authority for England nr.d Wales, and 
the adjacont neas and islands, within the 
meaning of Section 63-1 of the Merchant 
Shipping Act, 1894 . They are also the 
ovmer3 of "SIRE! and the light ve3sel "VARNE" 

15• In the exercise of their powers (if any) 

and/or their duty (if any) under Section 3 530 
and 531 of the sald Aet and/or at the 
reoueot or v:ith the consent of the Second 
Defendants, the Third Befendants their 
^ or agenta, sought to discover 
anc rrnr* ctt» cf "TE.V79 r\nTrnn*.ti« 









in order to protect v es 3 els such as 
"BPANDEHBUKCr" frora cor.ing into contact 
with the nane, it being a danger and/or 
obstruction to navigation. 

16. In so acting, the Third Defendants their 
seryants or agents were negligent and/or 
in breach of duty in the respects alleged 
in paragraph 12 hereof. Purther the 
Tnird Deiendants adopted the nuisance 
constituted by the said \vreck. 

17. In the prenises, the Plaintiffs have 
suffered dainage by reason of the 
negligence and/or nuisance and/or breach 
of statutory duty of the Third Defendants. 

AND THE PLAINTIFFS CLAH.I:- 

(i) Judgmont against the Defcndant 3 

and each of them for the damage 
sustained, together v/ith interest 
• and costs. 

(?) A reference to the Hegistrar to 

assess dar.ages. 

DAYID STEEL. 


SSDYED n?. a da.y of ^ vvaa.v>. vmvv« 

sVee^london C ^U°fr? 1 ‘ ł 2 t ?- i ? n ?!our ' 9 ' 31/3? Feńe^rch 
i -~e« Lon.ion EL3:! 3-HT, Solicitor3 for the Plaintiffs. 
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AEHTPAITY action in ra~. . \ /VI/;. 


, \ 
\ 


THE SHIP "PARAĆAS" and th* ' 
"TEZACO ALASKA" and 16 otr- \ \ 


and in personam a^ainst: \ 


THE CORPORATION OF TRINITY a.- \ 


V'rit of Summons issued on thę „ 3 

_May, 197? 'C 


B E T V/ E E TT : 


THE 0.7NERS OF CARGO IATEL V T.;.n-‘ 
ON BOARD THE 3HIP OR VSEBEL 

"BRANDE/BURG" 1 


Plain ti 


THE 07FER3 OF THE EHTP OR 

"/ES3EL "PARAĆ/ 1 3" ! ‘ 

i .• 

Fir^t Bofori 0 . ■ 

i 

- and - /:• 


THE 07NSES 0? THE EHI 3 ~ OR 
"TELAC0 ALASKA and 16 Ó?HER3~ 


onccnd Eor»r . ,: r;: 

t i 

- and - j ; 

I j 

THE CORPORATION 0? TRINITY HOU' 

, i 

\ rd T^ęf 


statz.ieht of clah: 


!!E 33 RS. 17 ALTONS L CO., 
pi.nrtation Ram**. 
il/3 K Fąnnhurrrh Stront., 
Tnrdąa ES V! i!’-". 


Hrs' 1 vlAv -': ~Avr ?1 :ti ftti *'f-. 
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E\hibit B—(Aunexed to Affidavit of Cedric G. Harris) 

Writ 


(Texaco Caribbean) 
(Mounted Opposite) 
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f Admlralty 1 

Writ of Smumons 
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in Hem 
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J.i\trp>*.l, 2 

tS-30 John lultnn St. 
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v ('*(*'* ,vj 1 y ♦ 


< •» 

S 1 

•,v ■ 'j 


o ,-tr 

1972, Folio 


,*.r 


<••-**'0 y.-J „ 


ADMIltAJ/iY 


i Cw«; 


Dirisio.” 


The Ship (*) 


r.eticn ii; iv.i L-ęia i;.et! 


"PAT.ACA3'' 


713 o:.?S5V5 0? Ti3 stp.-; 

,v rnx/.co CAPviF.L:i\K" 


Plaintiffs 


(1) Or o.i infljf be 
dejcritiny tJ,». rrj. 

(2) Tlie 0\r»cr» of 
tbo Sliip “ Y " or a« 
may be. 

(3) Tbr Sliip ** X " 
or ai inny be 
deacriliny the ree. 


The Owncrs of ( 3 ) 


yessel 

"p.'.rv.c/-s" 


Df.ff.ndants 


<£lifnbct;j tijC BCiClltf, by tlić Grace of God', of the United 
Kingdom of Greal i»ntain and Northern Irehuul and of Our other Jlenlms 
uj . a,ul Torriloncu Qucen, Jlyad of the Comuioinrcallh, Delemler of the Faith : 

A \ To (be [Owiiers of Ji^^at^ji^juaoBeohraricatsd'^ the Sliip 

. "PARACAS" 

* ^ ° f lI ‘ C rort ° f Cnllao 

J'fe" rC ° ,CtC ” (*> „_. 


Cnrgo, ctc., ( 
- 


•5 

‘ : i ; 

j> o 

V *i».. 

m 


m 


'M j", COADIANI) YOU that wilhin S dnys after tlić semco of this Writ, 
.. • • /-r/2 ' IU * ns ‘ vc Ibe day of scrvice, you do cause an appearanco to bc enlored 
for you in an action at tlie suit of The O-.mcra of tho Steatn Tftnkcr 


. >7 


"TTyj.CO CAIilCESAN" 


and lako nolice thnt in default of youi- so doing the Plaintiffs niay procccd 
tberein, and judgment may bc givcn in your abscncc, and if tlić res 
deseribod in t his Writ is Hien undor arrest of the Court ifc may lic sold by 
order of tlie Court. 

Witncss, Ouintin McGarcl Daron llnileheja of St. Marylcbono 
Lord lligli Cbaiieellor of Greal Lritain, the dny 

of M ay 1072 . 

— - ^ z^*** y * * t , --- 

V »rt • \% 'Wt Aj •* • f? • 

rcm-.vc7t.rora^ oVu,ó'eumO ** •* rnA «'™ u,,m 12 r;!, " nJr >r monUw .rń^ll.c nbov. .lute ^\ć'l v 

runrcTioNs rou k.\*ti:i!i\c avpevkaxce - 

{ 'MirU of JuJJcc, Str.iu.l, W .C.2. * 

«r * . r Lni.cf Cicrk 


ONLY copy avaiLable 








/■HE PLAEsTIEFS’ CLALM is for loca and darcago arising out of or 

occacioncd by a collition botv©cn lho Pleintiffs' chip "TIjCACO 
CARIBDEAN" and tho DcfendantE' chip "PARACAS" on or thout tho llth 
day of January 1971 in tho Dovor Strait by roaaon of tho ncgligcnco 
of tho Defcndanto, thoir «ervnnto or agcntc whsroby tho Plaintiffo 
have suffercd loso and ^damago. 

Tho Plaintiffo' addross ia na shown balów and os cuch tho Plaintiffo 
aro rcoident outaido tho Scheduled Tcrritories na definod by tho Ejcchnnge 
Control Act 1947. 


Tliis Writwasissuedby Miii, Didcinson'Ł Co. 
of 3/6, Bury Court, St. Mary Axo, LOATJON EC3A 5AP 


''■ 


/v .i.. \ 

f ; .n 

•i: '* :<? 


efs i 

Solicitors for tho said PlaintilTs wbosc address is car© of 135, East 42nd streot 
Kow York 10017 New York, U.S.A. 


This Writ was servcd by nie at 


on 

ou ,tho 

by (‘) 


(5) StMo nmoner 
of MTvirc. 


łRifnied) 


day of 


19 
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Exliibit C—(Annex(><l to Affi«lavit of Cedrir G. Harris) 

Writ 


(Motor Vessel Paracas) 
(Mounted Opposite) 



* a |tir«ill v Akliidi 
• iti l-»m 

• {»> 7 *. i S| 

0\t* •?» 

I • 

»'.,**• f 

, * » » ;*«:• l* I 

• , • • In 1 * 'i •»» 

* li*. i . .* I 

■ • .1 * > » i 

L«t..iwU 


\l) Ot jiiiiv f. 
> . tte i 


,, 3Sn dr ^iglj Couil cl jhtóhtc 

()UKi:N’S IJUNCII DIVISI0 X -\Nx»- ADMIRALTY court 
ADM 1RAI.TY artion in rem ayainsl: 

The Sl.ip (') "TE.CACO CAR I EMSAN" 


C) 


\ 


V 


Tire 0U' :.R3 OK V,, .; MOTOR \ CSGEL 
"i'AR/ CAS" 


ANI) 


The Owners of (*) THE STEAM TANKER 
( 3) The siup "X'* "TEXACO CARIBBEAM" 

or as tutty be 
(trier ibirę He irs 


Plaintiffs 


Dhfendakts 



im »liny br 


tljc ^rconb, by the Grace of God, of the United 
Kingdum of Gic.tt J.S; itnin and Northern In land and of Our otlier rcalnis 
and te iritorios Qncon, Head of the Commonwealth, Dtfencler of the Faith: 
To the [Owners of ;:nckc<tb^^cjn<!X3G>i>ir2csDicfxiic the Ship 

"TEXACO CARIBBEAN" 

of the Port of PANAMA 

n 


WF COMMAND YOli (hut witliin 14 days after the scivicc of tliis Writ, 
iiuhr.Kr of 11ie day of srnicc, you do cause an appcarance to be enteicd 

for von iii an action al the suit of the Owners of the motor vesr>el 
"PARACAS". 


and takc noticc tliat in defaull of your so doing the Plaintiffs may procecd 
thcrcin, and judgment may bc given in your absence, and if the res 
dcscribcd in tliis Writ is tlicn under arrest of the Court it may be sold by 
order of the Court. 

W:t’i< . CUTHTTN UcCAREL B/RCM FAIT.SH/H! CF 
Sf. iIARYJ jJBONE i.or<l High Chancello» of Gre.it Ihitain, 

tlie -j T: ' day of Dcccmber • 

Noti —1 hu Writ ma\ not be »crvcd l iter than 12 cnlend.u monitu l^ginning vith the Abovc d ite 
untcAa icnewed liy order of (lic Court. 

OlKf.CTIONS FOK I NT i. Ul NT. AIMT \K \NCT. 

The 1 Kf. uH.vit’* inny i nu r .tn appimatitr ni cr b\ a Snheitur cith»r (I) Lv lnn lmc in the 

ni»|MO|»riłt' f*»i mih ilul\ rmnjil, u .|, at th* AilmiraUt !>'ic:*»rv. I'u\aI (uuih oi lutu •, StrAml, l.on \ mi 
\\V 2 \ 21.1.. ni r-’l l»\ ll ^tti lo l•».*i ullicu l»*. Tin- :ip|łTiij»ri.»tc fonrs nt.iy Ih* ohlurtel Uy 

a j».» ta! «•:•!« r fot f*pvilh ,.n Athtr* • »e«t cim e'o*v lo.*i«CAp si/.c, t«» theCkflt of Account•», \ otc O.Tkc 
I to\«if i o-ii* s ol Jmiicc, Strjiul. I^niiloii \\V2 \ 2LI. 

(ovrk 


\i 




t ?M'* 1,LAINT ‘ ' S ’ KKnMa3t2M ' as Owners o. tho motor vessel "PARACA 
. ul n!t bailecn °f her cargo claim conpensation fron the owners 
vf thc stcam tanlcor "TEXACO CARIB32AN" for loss and domaga 

out of or occfla-tona:! by a cllision bctwocn tho riajnt...J\ 

' ijl v: ; lf] ih0 : p "TL’/AC O CAfliBLLN" 0il 

obouL the llth uay of January 1971 in thc Dovcx- Stroit by rea.son 
of tho negligoiico of tho Dofcndauts, thcir scrvants or agenta 
w| i'- ,1 '- ,ł, y the Plaj;iUf f s ' )‘"ve suffered losa and dnmage. 

The Plaintiffs address Is as shown belo;-/ and as 
such the Plaintiffs arc resident outside the schedulod territoric 
as defined by the Exchange Control Act 1947. 


Tlm Wiil was issued by Ince & Co. 

f>f 11, Byv/ard Street, London ECjH 5EN 

[Agent for 
of 

Solicitor for thc said Plaintiffs wiiosc address is 
bufino Torrico 862, Lima, Peru. 

This Wiit was scrvcd b\’ nic at 


on , the 

by ( 5 ) 


] 


(5) Sl.Vr run-' ', 

Of Hft !C«\ 


day cf 
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Exliil>it D—(Annrxcd to Affidavit of Cedric G. Harris) 

Writ 


(Brandenburg) 
(Mounted Opposite) 








to -;:/ 'J 


-- 

i Sn fljc 


1973 . Folio 


?);glj Court of jjfttótu: 


ni «f ►nntmon# 
/ilntimlly Artima 
in Hr ci 
«o.r. n) 
iA| p. n. i) 

P»4I* 

IJM» Millmfli *<rlf|y 

0%r* II**!** 

|Im|I. 

K l!»r I 4n» 

|\lf 4HU 
•ml it 

fil Mulit-. fi t(A 

( Mltlff 

Manr|x«irr 

•ml 


QUEEN'S iU NCH D1VIS10N . ADMIRALTY COURT 

ABMHnU. i »- aolion-iu—j-personen — 


JCNJOC&iiipętJC 

(*) BETWEENł 


1IAPAG LLOYD A-G 


i i 


KlMlM t ?l ; • . 

Pi.AiNTirrs 

AND 

(I) Hf #»• ^ 

,h, xT.VhX^XICXKN k};>i mik MASTER WARDENS AMD ASS1STANTS OF T1IE 

* < ?l ' lhr ,°“ n "» of CUILD, FRATERNJ i"i , OU DROTHERHOOD OF THE MOST GLORIOU5 

«T;iT "“'AND UNDIVIDED TM N ETY AND OF ST. CLEMENT IN THE PARISH 
BWV » DEPTFCRD STRONI) JK THE COUNTY OF KENT, COMMONLY CALLED 
«• -• *.THĘ CORPORATION <>F THE TRINITY HOUSE OF DErTFORD STROND. 

! Defendants 

Ifjr iPCCOllb, by thc Graco of Gnd, of thc Uiiitod 
of Groal. Ibif liii and Xor1honi Ircland and of Our ot,ber Realni* 
Ar' <•.* *} tmd/TcrriLories Qiih <•. Mosul of thc Cominonwosillh, Dcfendor of thc Faitb: 

/y w TójihMCffiłKaiKRAW^A**.i XiXhc\^>},TXtf KNto ' 

(i* Tł \° Corporation of Trinity Houee of Deptford Stroni ' 

Li olttoktotioal [VVJ 

\««M«y J. ,,£ "' ,lc ’ ( 4 ) •/ House, Tower Hi 11, , vNij'' / 


tLM 


» f/ / łłwuoc | i u n t; i Jllil f 

,«yVrinity fSsiutunc , London E\ C. 3 

fv 

V * 


CrJii' 


, WE COM3LAND YOP tliat within I I days after thc Gcrvico of (his Wril, 
inclusivc of-Mic day of sorvioe, you do causo an appcaranco to bo cHtcred 
for you in an action at thc suit of 

• Hapag-Lloyd A-G 


and tako liotice tlial in default of your so dning thc 1’laintilTa may juncccd 
t heroin, and judgmnit may be givcn in your abscncc, and if thc res 
dcscribcd in tliis Writ is Hien undor arrest of thc Court it may bo sold by 
order, of thc Court. 

, Witness, Quinliu McGnrel Daron Jlailshnm of St.Marylobono 

I.onl High Chanccllur of Groat Jiriluin, 

.i l i-.ii _ 


daj’ Oi_ ^ 


3973 . 


.1 . J ‘° 1 Tr -—' ’ rl,u 'V'. 1 * l,,,or * l,# " 12 rntrn.lnr iin.nlli. li»rlnn|n R >vl(|, ll,«. 

fint# imlm f "iini 1»t iii i!i i ii i litr ( un;|. 


I.IMi Jlłt.J Itlll L «. I 


fź. .V i-j I '•'> I I 


ONLY COPY AYAILASLE 








fili 1’LAINTIFFS* CIj/MM iri fur dam.-igen nud loae ariaing out of n 

oollision botween the I' ' »int j ffa ' sdiip "BRANDENBURG" and tlić 

wreęk of tho ship "TEAAt <J CARkIDEAN" on the 12th January 1971 
« 

in conseąuence of the n*-gl j gcnce ancl/or nuisnncc of the 

Defondants ond/or llw i r arryniits nml/or tholr agcntBi 

* • 

The Plaijitlffe reaidc onliMdc the Kchodulod Torritorios as 
doflned In the Exchance Control Act, 1947 


• . « ł 



Tliis Writ waa issuecl by Meaara Dcntloys, Stokoa & Lowloee, 
17 St« Swithinka Lnnc f London EC4N SAP 


Solicitors for the said PlninlilTa 'rhoso nrtdrcsa is BALLINDAMM 23 

the Ropublic of West Germany. 


] 

2000 Hamburg I 


Tliia Writ was senred by me ul 


on ■ 1 the 

by (») 


day of 




(rt) Kitlo m innnr 

of •ortioo. 


ONLY copy ayaiuble 
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AfTidavit of W illiam J. Clayton iu Support of Motion to 

Dismiss 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 {CM M) 


[Same Title] 


State of New York 
County of New Yo.’.k 

William J. Clayton, being duły sworn, depises and 
says: 

1. I am the Secretnry of Texaco Inc. (hereinafter 
Texacol a Delaware Corporation having a principal place 
of business at 135 East 42nd Street, New York, New York. 
I am familiar with the facts of this case and am making 
this Affidavit in support of the defendants’ Motion for an 
Order dismissing the Complaints herein. 

2. At all times mentioned in the Complaints herein, 
Texaco Panama Inc. (hereinafter Texpan), a Panamanian 
Corporation, was the sole owmer of the S.T. Texaco Carib- 
bean, a tank vessel registered under the laws of the Re- 
public of Panama. 

3. Texaco is not now and never has been the owner, 
operator or manager of the S.T. Texaco Caribbean nor 
was it at any of the times mentioned in the Complaints 
herein, the charterer of the S.T. Texaco Caribbean or the 
owner of any cargo aboard said vessel. 

4. Texaco has never had any control over the S.T. 
Texaco Caribbean or its erew and did not man, victual or 
equip, etc. the aforesaid vessel. 
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Response to Reąuest for Production of Documents 

5. Texaco has never had any proprietary interest in 
the S.T. Texaco Caribbean or any other vessel owned by 
Texpan, or in the revenue derived therefrom. 

6. Texaco does not now, nor did it ever, own, operate, 
manage, control, act as agent for, man, equip, victual, or 
in any way have any connection with the German flag 
vessel, Brandenburg. 

/s/ William J. Clayton 

(Sworn to by William J. Clayton on February 16, 
1973.) 

Texaco Defeudants’ Response to Vessel & Cargo’s 
Request for Production of Documents 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[Same Title] 


(72 Civ. 5009, 5010, 73 Civ. 92, 93, 94, 95, 

96, 97, 98, 99, 117, 166 and 182) 

It should be pointed out at the outset that defendant 
objects to the production of any of the documents requested 
by plamtiffs. Nonę of the requested documents pertain to 
the issue of forum non conrenicns whieh is the only issue 
now before the court. Ali of the documents are concerned 
with in personom jurisdiction, which is not in dispute and 
with the merits of the litigation. By prematurely seeking 
discovery on the merits at this juncture of the litigation, 
plaintiffs are attempting to circumvent the very purpose 
of defendanfs long outstanding Motion to Dismiss on 


1 



Tcxaco Defendants’ Response to Vessel £ Cargo’s Reąuest 
for Production of Documents 

grounds of fortun non conieniens; are attempting to harass 
the defendant; are attempting to avoid responding to de- 
fendant’s Motion; are attempting to entice the Court into 
retaining jurisdiction by avoiding the sole issue now pend- 
ing before it; and are attempting to bootstrap themselves 
into a morę favorable position at the expense and incon- 
venience of both the defendant and the Court. Plaintiffs, by 
reąuesting the production of documents not located m the 
United States, are engaging in harassment, vexation and a 
waste of both the Court’s and this defendanfs time and 
money. 

1. The documents requested are completely irrelevant 
to the issue of fortun non conreniens, which is the only issue 
presently before the Court. Issue of in personom jurisdic¬ 
tion over this defendant is not before the Court. In fact, 
defendanfs Motion to Dismiss for forum non conneniens 
presupposes the existence of in personam jurisdiction. 

2. See objection No. 1 above. In addition, these docu¬ 
ments are not located in the United States and it would 
present an unnecessary and expensive burden on defendant 
to reąuire their production. 

3. Such documents, if any exist, are concerned solely 
with the merits of these actions and are not relevant to 
the issue of forum non conneniens. Plaintiffs do not need 
these documents to prepare their answering papers. Re¬ 
ąuest amounts to harassment. 

4. Not relevant. See objection No. 3 above. In addi¬ 
tion, these documents are all located in England and 
Monaco. It would amount to an undue and oppressive 
hardship if defendant were reąuired to produce these 
documents. 
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Texaco Defendants’ Response to Vessel <Sb Cargo’s Reęuest 
for Production of Documents 

5. Documents pertain to the merits of the litigation 
and possibly the issue of in persoiiam jurisdiction, neither 
of which is before the Court. In addition, the documents 
are located outside of the United States. See objections 
Nos. 1 and 3 above. 

6. Clearly this reąuest pertains to the merits and in- 
volves documents which plaintiff knows are located outside 
of the United States. See objection No. 3 above. 

7. Not relevant. Located outside United States. See 
objection No. 6 above. 

8. See Objection No. 6 above. 

9. See objection No. 6 above. 

10. See objection No. 6 above. 

11. See objection No. 6 above. 

12. See objection No. 6 above. 

13. See objection No. 5 above. 

14. See objection No. 6 above. 

15. Not relevant. Privileged document. See objection 
No. 6 above. 

16. See objection No. 15 above. 

17. See objection No. 6 above. 

Dated: New York, New York 
May 9,1973 
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Tejraco Defendants’ Motion for Protective Order Denying 
Vessel & Cargo's Discoiery liequests 

Yours etc., 

Poi.es, Tublin, Patestides & Stratakis 
By: /s/ Alvin L. Stern 

A Member o£ the Firm 

Attorneys for Defendants. 

37 Wall Street 
New York, New York 10005 
944-0580 

To: Haight, Gardner, Poor & Havens 
One State Street Plaża 
New \ork, New York 10004 

Messrs. Fuchsberg & Fuchsberg 

250 Broadway 

New York, New York 

Tf‘xaoo Drfcndunts’ 'tlotion for Protective Order 
1 )«n\ iiiir \ essel & Cargo'8 Di»covery |{equests 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5009, 5010, 73 Civ. 92, 93, 91, 95, 

96, 97, 98, 99, 117, 166 and 182) / 


[Same Title] 

-«- 

Sirs: 

Please take notice that on the annexed affidavit of 
Alvin L. Stern, sworn to on the lOth day of May, 1973, 
and upon the pleadings and proceedings heretofore had 
herein, the undersigned will move this Court at Room 2201, 
United States Courthouse, Foley Square, Borough of Man¬ 
hattan, City and State of New York, on the 23rd day of 
May, 1973 at 10 A.M. or as soon thereafter as counsel can 
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Texaco Defendants' Motion for Protectire Order Denying • 
Vessel & Cargo’s Discorei / Reąuests 

be heard for an Order pursuant to Rule 26(c) of the Fed- 
eral Rules of Civil Procedurę directing that the plaintiffs’ 
(Hapag Lloyd A.G. and Stork Amsterdam N.V. et al) 
(a) Request for Production of Documents under Federal 
Rules of Civil Procedurę, Rule 34 and Ib) Interrogatories 
issued pursuant to Federal Rules of Civil Procedurę, Rule 
33, both dated April 13, 1973 and addressed to defendant 
Te.\aco Panama Inc. be (1) vacated and that the discovery 
reąuested therein not be allowed, (2) that dir*overy be 
stayed pending a decision on defendant’s Motion to dismiss 
dated March 2, 1973, or in the alternative, (3) that dis- 
covery be limited to the issues presented to the Court by 
defendanfs Notice of Motion to dismiss. 

Dated: New York, New York 
May 11, 1973 

Yours etc., 

Poles, Tublin, Patestides & Stratakis 
Ry /s/ Alvin L. Stern 

Member of the Firm 
Attorneys for Defendants 
Office and P.O. Address 
37 Wall Street 
New York, New York 10005 
(212) 944-0580 

To: Haickt, Gardner, Poor & Havens 
Attot ieys for Plaintiffs, Hapag 
Lloyd, Stork Amsterdam, et al 
One State Street Plaża 
New York, New York 10004 

Fuchsberg 4 Fuchberg 
Attorneys for Plaintiffs, 

Thomas I. Fitzgerald, etc. 

250 Broadway 
New York, New York 
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\tVnla\il of A!vin L. Stern in Support of Motion 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 CMM land Consolidated cases 
72 Civ. 5009, 5010, 73 Civ. 92, 93, 94, 95, 

90, 97, 98, 99, 117, IGO and 182) 


[Same Title] 


State of New York ) 

County or New York J ss " 

Alvi\ L. Stern, being duły sworn, deposes and says: 

1. lama member of the firm of Poles, Tublin, Pates- 
tides and Stratakis, attorneys for the defendant, Texaco 
Panama Inc. and an; familiar with all the pleadings and 
proceedings heretofore had in this matter. 

2. That this Affidavit is submitted in support of de- 
fendant's Motion for an Order (1) denying, (2) staying 
or (3) limiting the scope of plaintiffs discovery at this 
juncture of the litigation. 

3. That these actions arise out of the collision on 
January 11, 1971 between the Peruvian vessel, Paracas, 
and the Panamanian vessel, Texaco Caribbean, and the sub- 
seąuent allision on January 12, 1971 between the German 
vessel, Brandenburg and the wreck of the Panamanian 
vessel, Texaco Caribbean, in the English Channel, Straits 
of Dover, within 12 miles of the English Coast. 

4. That plaintiff, Hapag-Lloyd A.G. in Action 73 Civil 
106 seeks damages against defendant, Texaco Panama Inc. 
(a 1 as owner, for the loss of the M.V. Brandenburg, and 
i b i as bailee, for loss of the cargo aboard the M.V. Brand- 


4 
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Affidavit of Alvin L. Stern in Support of Motion 

enburg. That plaintiff, Stork Amsterdam N.V. et al in 
Action 73 Civil 182 seeks damages against defendant, 
Texaco Panama Inc. for the loss of cargo carried aboard 
the M.V. Brandenburg. 

5. That on Mareh 2, 1973 defendant, Texaco Panama 
Inc., by its attorneys moved this Court for an Order pur- 
suant to Rules 12 and 56, Federal Rules of Civil Procedurę, 
dismissing, insofar as these plaintiffs are concerned, these 
two actions, solely on the grounds of forum non conueniem. 

6. That pursuant to the request of plaintiffs’ attorneys, 
defendant agreed to extend the time within which plaintiffs 
were to submit answering papers in opposition to defend- 
ant’s, Motion from March 14, 1973 to April 9, 1973 and 
thereafter in response to a second request extended said 
time from April 9, 1973 to and including May 21, 1973. 

7. That the above mentioned extensions were granted 
on representations by plaintiffs’ attorneys that they re- 
quired additional time within which to submit answering 
papers. 

8. That instead of using the time as extended to pre- 
pare answering papers, plaintiffs’ attorneys obviously ulti- 
lized said time to compile a lengthy, burdensome, oppres- 
sive and harassing set of ninety-two Interrogatories (con- 
taining numerous subdivisions) typed on 22 pages of legał 
cap (Exhibit “A”) and in addition, a Request for the Pro- 
duction of voluminous documents (Exhibit “B”). Nonę 
of the requested discovery is in any way relevant to the 
issues presently before this Court i.e., forum non con- 
veniens. Rather the discovery concerns primarily the 
merits of the litigations. 


( 
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Affidaeit of Ahin L. Stern in Support of Motion 

9. That defendant’s Motion to dismiss was madę spe- 
cifically to avoid the unnecessary expense, inconvenience 
and burden entailed in obtaining information from Eng- 
land and in transporting documents back and forth across 
the Atlantic Ocean. This burden would now be placed on 
defendant if plaintiffs are permitted to prematurely pursue 
discovery on the merits at this point of the litigation. 

10. That by attempting to obtain discovery concerned 
to a large degree with the merits at this time and in this 
forum plaintiffs are harassing the defendants and are 
in effect, short cireuiting and avoiding responding to de- 
fendant’s Motion. They a; 3 creating the very problems 
which defendant's Motion was designed to avoid and cure, 
and are attempting to bootstrap their way into Court. 

11. That defendant, in order to properly answer the 
Interrogatories, would have to obtain the vast majority of 
the reąuired information from counsel in England where 
the matter was investigated and where prior litigation was 
commenced and is now pending. 

12. That almost all of the numerous documents re- 
ąuested are presently located in England and Monaco and 
could only be gathered together and transported to the 
United States at great expense and inconvenience to de¬ 
fendant. 

13. That plaintiffs do not reąuire the reąuested infor¬ 
mation in order to submit answering papers to defendanfs 
Motion. Almost all of the requested information pertains 
to the merits of the litigation and nonę of the requested 
information or documents are relevant to the issue of forum 
non coiweniens now pending before this Court. 
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Affidavit of Alvin L. Stern in Support of Motion 

14. That as an example of the above, plaintiffs have 
reąuested the production of, amongst others, the following 
documents: 

(a) copies of all bills of lading, port logs, state- 
ments of fact, customs declarations, etc. given to, 
issued by or otherwise prepared by or on behalf of 
the Texaco Caribbean during her cali at Terneuzen. 

(b) copies of all documents with regard to any 
Communications by or on behalf of the defendant 
with Trinity House, London concerning the loss of 
the Texaco Caribbean. 

(c) copies of all documents in the naturę of 
notes, private memoranda, or oth*r informal recoras 
of the investigations into the subject casualties, 
which inrestigation was conducteć n England at the 
scene of the casualties. 

<d) copies of all messages sent by the Texaco 
Caribbean following her departure from last port 
until her loss. 

Clearly, these documents have nothing whatsoever to 
do with the question of whether it would be morę con- 
venient to litigate this matter in England. In fact, the 
documents reąuested all go to the merits of the action rather 
than to the threshold ąuestion of what is the appropriate 
Court for this litigation. The above are only meant to 
serve as examples and defendanfs specific objections to 
plaintiffs’ Reąuest for Production of Documents have been 
set foi th in Exhibit C attached hereto and madę a part 
hereof. 

15. That in addition to the documents recuested as 
stated in the preceding paragraph, plaintiffs have asked 
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Affidavit of Alvin L. Stern in Support of Motion 

numerous Interrogatories of a similar import, the answers 
tc which would reąuire the defendant to review numerous 
and vcluminous documents not located in this jurisdiction, 
and would reąuire extensive and detailed answers—all 
again going to the merits. For specific p\jections to each 
of plaintiffs’ Interrogatories please refer to Exhibit “D” 
attached hereto and madę a part hereof. 

16. That furthermore, many of plaintiffs’ Interroga- 
iories reąuested detailed information regarding defendant’s 
corporate arrangements nonę of whieh information is rele- 
vant when in personom jurisdiction is not being disputed 
and the only issue before the Court is that of forum non 
conveniens. In fact, even were defendant (Texpan) a New 
York Corporation with a New York office, which it is not, 
such would not change the fact that the most convenient 
forum for the trial of this action is in England where all 
the whtnesses, documents, etc. are located, where the subject 
casualties occurred, and morę importantly, where other 
indispensablc parties are located and prior actions are 
pending. 

17. That the plaintiffs had, prior to the commencement 
of these actions, already commenced similar actions in 
England. 

18. That all of the reąuested discovery could, therefore, 
be obtained in England at comparatively much less ex- 
pense and inconvenience, for which reason, amongst others, 
defendant has moved to dismiss these actions. 

19. That it is apparent from all the above that plain¬ 
tiffs are merely attempting to harass the defendants and 
to unnecessarily subject the defendants to exorbitant ex- 
pense and much inconvenience. 
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Affidavit of Alvin L. Stern in Support of Motion 

20. That if the Court now permits plaintiffs to proceed 
with the reąuested discovery and yet orders the ,e actions 
disinissed (and plaintiffs relegated to their proper forum 
in England) all would have gone for naught. The defend- 
ant will have been forced to perform a futile act resulting 
in much duplication of effort and enormous and unneces- 
sary expense. 

21. That, as stated above, a favorable decision on 
defendant s Motion would render the reąuested discovery 
moot and that, iherefore, a decision on defendanfs Motion 
should not be delayed any further in order to permit plain¬ 
tiffs to proceed with the reąuested discovery. 

22. That the purpose of discovery is to “narrow the 
issues” and that where, as here, the issues are clearly stated 
—there being no dispute as to the essential and materiał 
facts to be considered by the Court on the sole issue of 
forum non conreniens —there is no necessity for aiscovery 
to be had prior to this Court’s determination of the sole 
issue now before it. 

23. That in summary, nonę of the discovery sought is 
necessary for the proper disposition cf defendanfs Motion 
to dismiss for forum non conreniens. In fact, the granting 
of such discovery would of necessity presuppose the denial 
of defendanfs Motion which as of yet has not been decided 
by this Court. The sole issue of forum non coiweniens and 
the undisputed facts which have been morę fully outlined 
in defendanfs Motion reąuires that this Court first makes 
its determination of a long outstanding Motion before 
reąuiring the defendant to engage in expensive acts which 
may ultimately turn out to be futile. 
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Vcssel & Cargo’s Order to Show Cause 
with Stay of 18 May 1973 

Wherefore, it is respectfully reąuested that plaintiff 
be denied discovery at this juncture of the litigation; that 
all discovery be stayed pending this Court’s determiricAtion 
on defendant’s Motion to dismiss; or in the alternative that 
plaintiff only be permitted discovery on the narrow issue of 
forum nonconreniens now pending before this Court. 

/s/ Alvin L. Etern 

(Sworn to by Alvin L. Stern on May 10, 1973.) 


Yessel & Cargo's Order to Show Cause with 
Stay of 18 May 1978 

UNITED STATES DISTRICT COURT 
Southern District of New York 

(72 Civ. 5009, 5910, 73 Civ. 92, 93, 94, 95, 

96, 97, 98, 99, 117, 166 and 182 CMM) 

- • - 

[Same Title] 

- ♦ - 

Now upon the annexed affidavit of MacDonald Deming, 
Esq., and supporting Memorandum of Authorities, 

It is hereby ordered that defendant Texaco Panama, 
Inc. is to show cause before a Judge of this Court in Room 
906, United States Courthouse, Foley Square, Manhattan, 
on Tuesday, the 22nd day of May, 1973, ht 10:00 o’clock in 
the forenoon, r as soon thereafter as counsel may be heard, 
why an ° -der shf 'ld not be handed down herein providing 
as follows: 
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Vessel & Cargo’s Order to Show Cause 
with Stay of 18 May 1973 

1 Setting Thursday, June 7, 1973 as the datę for hear- 
ing of defendant Texaco Panama, Inc.’s motion under 
FRCP Rule 26(c) for a protective order; 

2. Setting Thursday, June 7, 1973 as the datę for hear- 
ing of a motion to be madę by plaintiffs Hapag-Lloyd, and 
Stork Amsterdam, N.V., Industrias Lacteas Dominicanas, 
S.A. (Indulac), et al., under FRCP Rule 37(a) (2), to 
compel discovery, provided service of the moving papers 
therein be madę conformably to General Rule 9 and The 
Federal Rules of Civil Procedurę; and 

3. Setting the datę for service of papers in response to 
defendant Texaco Panama, Inc.’s motion, dated March 2nd, 
1973, for dismissal of plaintiffs’ actions on grounds of 
forum non conveniens : 

(i) for a day thirty days following fuli compliance 
by defendant Texaco Panama. Inc. with plaintiffs’ 
discovery demands, if plaintiffs succeed in their mo¬ 
tion to compel discovery by said defendant, or; 

(ii) for a day five days following service upon 
plaintiffs of an order denying their motion, if said 
motion is denied in fuli; 

And it is further ordered that personal service of a 
copy of this order, and of the papers upon which the same 
is granted, on Messrs. Poles, Tublin, Patestides & Stratakis, 
as attorneys for defendants Texaco, Inc. and Texaco Pan¬ 
ama, Inc., and upon Messrs. Fuchsberg & Fuchsberg, as 
attorneys for plaintiff Thomas I. Fitzgerald, Public Ad¬ 
ministrator, who together with attorneys for movant are all 
the attorneys concerned in this action, on or before 4:30 
P.M., Friday, May 18th, 1973, shall be sufficient service of 
this order; 
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Vessel & Cargo’s Order to Show Cause 
with Stay oj 18 May 1973 

And it is further ordered that all other proceedings 
in these actions be and hereby are stayed until the hearing 
and termination of this motion brought on by order to show 
cause, and the subsequent entry of an order thereupon. 

Dated: New York, New York 
May 18, 1973. 

/s/ Charles M. Metzner 
U.S.D.J. 

To: Poles, Tubljn, Patestides & Stratakis 
37 Wall Street 
New York, N.Y. 10005 

Fuchsberg & Fuchsberg 

250 Broadway 

New York, N.Y. 10007 

Haight, Gardner, Poor & Havens 
One State Street Plaża 
New York, N.Y. 10004 
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Afliduyil of MaoDonald Dcming in Supporl of 
Application for Order to Show Cause 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008, and Consolidated cases 72 Civ. 5009, 5010, 
73 Civ. 92, 93, 94, 95, 96, 97, 98, 99, 117, 166 
and 182 CMM 

- ♦- 

[Same Title] 

-«- 

State of New York 
County of New York 

MacDcnald Deming, being duły sworn, hereby deposes 
and says: 

1. I am a member of the firm of Haight, Gardrer, Poor 
& Ha^ens, attorneys for plaintiffs Hapag-Lloyd A.G. and 
Stork Amsterdam, N.V., et al, and am familiar with all the 
pleadings and proceedings heretofore had in this matter. 
This affidavit is submitted in support of plaintiffs’ applica- 
tion for an order to show cause madę this datę. 

2. These actions arise out of the collision on January 
12, 1973 of the German vessel Brandenburg with the un- 
buoyed and unmarked wreckage of the Texaco Caribbean 
on the high seas, where said wreckage lay following a col¬ 
lision on January 11 1971 between the Teruvian vessel 
Paracas and the Texaco Caribbean. 

3. Plaintiff Hapag-Lloyd A.G. sepks damages from de- 
fendant Texaco Panama, Inc. for the loss of the m/v Bran¬ 
denburg [an , as bailee, for the loss of the cargo laden 
aboard herb Plaintiffs Stork Amsterdam, N.Y. seek dam¬ 
ages from defendant Texaco Panama, Inc. for the loss of 
their cargo carried aboard the m/v Brandenburg. 
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Affidaińt of MacDonald Deming in Support of 
Application for Order to Show Cause 

4. The suit of Hapag-Lloyd A.G. was commenced on 
January 9, 1973, and an amended complaint in that action 
wat, filed on January 11, 1973, service of both complaints 
being effected on January 16, 1973. The suit of Stork 
Amsterdam, N.V., et al., was commenced on January 10, 
1973, and service in that action was also effected on Jan¬ 
uary 16, 1973. 

5. Plaintiffs Hapag-Lloyd A.G. and Stork Amsterdam, 
N.V., et al., consented to extend the time within which 
defendant might move, answer or otherwise appear in the 
matter, and during such extension of time defendant Tex- 
aco Panama, Inc. brought forward a motion to consolidate 
the several actions arising out of the casualty and brought 
in this District for all purposes, which motion was con¬ 
sented to by affidavit of the attorneys of the above-men- 
tioned plaintiffs. 

6. Thereafter defendant eaused to be served on plain¬ 
tiffs’ attorneys a Notice of Motion, with supporting Affi- 
davit and Memorandum of Law, dismissing the complaints 
on grounds of forum non conueniens. 

7. Plaintiffs were reąuired by the service of that Notice 
of Motion to serve their answering papers by March 9, 
1973, but the period within which plaintiffs could reply was 
extended to April 9, 1973. 

8. On March 21, 1973, Emil A. Kratovil, Jr. (asso- 
ciated with attorneys for plaintiffs) telephoned John J. 
Devine (associated with attorneys for Texaco Panama, 
Inc.) and advised that plaintiffs would need written dis- 
covery from Texaco Panama, Inc. in connection with their 
opposition to Texaco Panama’s motion to dismiss, and to 
ask whether it might be possible informally to set a datę for 
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Affidavit of MacDonald Deming in Support of 
Application for Order Jo Show Cause 

depositions of suitable Texaco Panama personnel by plain¬ 
tiffs, to follow the written discovery. Mr. Devine called 
back later that day, and advised Mr. Kvatovil that no con- 
sent to informal arrangements regarding depositions could 
be given. He did, however, in a subseąuent conversation 
with David E. Novitski (also associated with attorneys for 
plaintiffs) extend to May 21, 1973, the time in which plain- 
tiffs could reply. 

9. On April 13, 1973, plaintiffs served upon attorneys 
for defendant interrogatories pursuant to Rule 33, and re- 
ąuests for discovery and inspection of documents pursuant 
to Rule 34, asking for materials pertinent to preparation of 
papers in response to deiondanfs motion to dismiss on 
grounds of forum non com eniens. 

10. On May 14, 1973, defendanfs last day to answer 
interrogatories, and next-to-last day to produce the docu¬ 
ments reąuested for discwery and inspection, and without 
prior communication with plaintiffs’ attorneys concerning 
the matter, defendant served upon plaintiffs’ attorneys “re- 
sponses” to plaintiffs’ interrogatories and reąuests, consist- 
ing solely of denials that discovery and inspection was war- 
ranted, and objecting to each and every interrogatory and 
request, giving no answers or responses thereto. 

11. After receipt of defendant’s objections, Mr. Krato- 
vil on behalf of plaintiffs contacted Mr. Alvin L. Stern (an 
attorney for defendant) and inquired of him whether attor¬ 
neys for defendant would agree to answer any of the inter¬ 
rogatories, or furnish any of the documents demanded by 
plaintiffs. Mr. Stern said that defendant would answer 
nonę of the interrogatories, and furnish nonę of the docu¬ 
ments. 


L 
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Affidauit oj MacDonald Deming in Support oj 
Application for Order to Show Cause 

12. Defendanfs attorneys in their objections state that 
not one of the reąuested documents and not one of the 
interrogatories is relevant to tne issue of forum non con- 
yenicns, which is patently incorrect. Both interrogatories 
and requests were drawn with the aim of ascertaining the 
geographical location of vital evidence. In identifying a 
vital witness, it is, of ccurse, necessary first to list the 
central issues, then to ask who has knowledge of them, and 
finaily to inąuire where he lives and works. It certainly 
seems fair that Texaco Panama, Inc. should respond to 
questions as to the geographical location of vital evidence, 
a matter of undisputed relevance to forum non conueniens 
questions. It is, for example, difficult to see how defend- 
ant’s attorneys can object to the following interrogatories 
as irrelevant to the question of Forum Non Conueniens: 

“30. What office of TexPan makes decisions on: 

* * • 

(d) What steps should be taken, if any, to 
locate and mark a wreck;” 


or 

“31. Who, if anyone, (name, title and residence 
address in January 1971, and now) from the New 
York office at TexPan went to England with regard 
to the collision between the Texaco Caribbean and 
Paracas l hereinafter ‘the collision’) ?” 


“Was TOT |Texaco Overseas Time Ships, a Tex- 
aco subsidiary] authorized to employ expert assis- 
tance in locating and 'or buoying or otherwise mark- 
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Ajfidavit of MacDonald Deming in Support of 
Application for Order to Show Cause 

ing the location of the wreck of Texaco Caribbean 
without checking with TexPan?” 

It is correct that plaintiffs’ discovery reąuests relate 
(unavoidably i to the merits of the case. They must do so 
in order to find out the narae and location of the vital 
witr.esses. 

13. Attorneys for plaintiffs have received definite indi- 
cations from third-parties that principal authority of Tex- 
aco Panama, Inc. is found, and that vital decisions with 
regard to the instant casualty were madę, in New York. 

14. The reason why this application is madę by order 
to show cause is that there was not sufficient time to proceed 
by reguar notice of motion. Defendanfs motion for a pro- 
tective order (dated May 11, 1973) was not served on at¬ 
torneys for plaintiffs until Tuesday, May 15, 1973. lt was, 
therefore, impossible to give the reąuired five-day notice so 
as to bring a motion on for hearing until Tuesday, May 22, 
1973, thó day after plaintiffs’ papers in opposition to de- 
fendant’s forum non conueniens motion are due. 

±5. No previous application has been madę for this, or 
similar relief. 


/s/ MacDonald Deming 
(Sworn to by MacDonald Deming on May 18, 1973.) 



4 
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Texaco Defeiidants’ Counsel Mr. SteriPs Afłidavit in 

Oppositiou to Vcs6el & Cargo's Motion l»y Order 
to Show Cause 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 CMM land Consolidated cases 
72 Civ. 5009, 5010, 73 Civ. 92, 93, 94, 95, 

96, 97, 98, 99, 117, 166 and 182) 

-+- 

[Same Title] 

- ♦ - 

State of New York ] 

County of New York | SS- 

Alvin L. Stern, being duły sworn, deposes and says: 

1. I am a member cf the firm of Poles, Tublin, Pates- 
tides & Stratakis, attorneys for the defendant, Texaco 
Panama, Inc., and am familiar with all the pleadings and 
proceedings heretofore had herein. 

2. This affidavit is submitted in opposition to the mo¬ 
tion by plaintiffs, Hapag-Lloyd A.G. and Stork Amsterdam, 
N.V., brought on by order to show cause dated May 18, 
1973 seeking to further delay the long outstanding motion 
to dismiss madę by Texaco Panama, Inc. 

3. That from the very inception of these actions, the 
defendant, Texaco Panama, Inc., has madę it factually 
elear to all parties concerned that the most appropriate 
forum for trial would be in England. That although 
these pertinent facts were madę known, as well as the fact 
that it would be necessary to obtain affidavits in support of 
such a motion to dismiss from locations outside this juris- 
diction, this defendant was nevertheless forced to obtain 
extensions from this court to complete its preparation of 
the aforementioned motion. 
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Texaco Defendants ’ Counscl Mr. Stern’s Affidavit in 
Opposition to Vessel & Cargo’s Motion by Order 
to Show Cau^e 

4. That on March 2, 1973, defendant, Texaco Panama, 
Inc., served the various parties herein and moved this 
court for an order pursuant to Rules 12 and 56 of the 
Federal Rules of Civil Procedurę seeking to dismiss these 
actions on grounds of forum non conveniens. 

5. That pursuant to the reąuest of plaintiffs’ attorneys, 
defendant, Texaco Panama Inc., agreed to extend the time 
within which plaintiffs were to submit answering papers. 
Plaintiffs originally were required to serve answering 
papers on or before March 14, 1973. However, in view of 
their reąuest, time to submit answering papers in oppo¬ 
sition to defendanfs motion was extended from March 14, 
1973 to April 9, 1973. Thereafter in response to a second 
reąuest, plaintiffs’ time was further extended from April 
9, 1973 to and including May 21, 1973. 

6. That the above-mentioned extensions were granted 
on representations by plaintiffs’ attorneys that they re- 
ąuired additional time within which to submit answering 
papers. No extension was ever granted in order to obtain 
any disconery. 

7. That instead of using the time as extended to pre- 
pare answering papers, plaintiffs’ attorneys obviously 
utilized said time to compile a lengthy, burdensome, op- 
pressive and harassing set of ninety-two interrogatories 
(containing numerous subdivisions) typed on 22 pages of 
legał cap and in addition, a reąuest for the production of 
voluminous documents. We do not object to appropriate 
discovery but nonę of the reąuested discovery is in any way 
relevant to the issue presently before this court, i.e., forum 
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Texaco Defendants' Counsel Mr. Stcrn's Affidarit in 
Opposition tu Vessel & Cargo'8 Motion by Order 
to Show Cause 

non conreniens. Rather the discovery concerns itself pri- 
marily with the merits of the litigations. 

8. It is quite apparent that the plaintiffs* attorneys 
herein have not been proceeding in good faith and are, it 
is submitted, still not proceeding in good faith in this 
matter. It is also quite apparent that they are attempting 
to use this court and this motion to further delay and put 
off the determination by this court the threshold question 
of forum non conreniens. They are attempting to in- 
extricably intertwine this court with the merits of the 
case when the only matter before this court is whether 
this court should get involved in the first place. 

9. The plaintiffs in their motion papers state that 
they are entitled to know the location of the witnesses. 
The defendant, however, has already in their affidavits in 
support of their motion to dismiss given the geographic 
location of possible witnesses. As can be seen from those 
papers, nonę of the possible witnesses are within the 
jurisdiction of this court but would come from such places 
as England on Monaco. Furthermore, defendant in their 
objections and motion papers in support of a protective 
order have already informed the plaintiff that they main- 
tain no New York office. See Exhibit “C” to motion pa¬ 
pers attached hereto—especially objection 31. 

10. It should be pointed out that there is no question 
as to the materiał issues to be decided on defendanfs 
motion to dismiss for forum non conreniens. For ex- 
ample, there is no question as to where the collision and 
subsequent allision took place, i.e., in the English Channel, 
Straits of Dover, within 12 miles of the English Coast. 
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Temco Defendanłs ’ Counsel Mr. Stern's Affidaińt in 
Opposition to Vessel & Canjo's Motion by Order 
to Show Cause 

There is no dispute as to the fact that certain indispensable 
parties are not present here but are present in the English 
courts i.e. Trinity House, and the owners of the Paracas. 
There is no ąuestion here that Trinity House, an English 
concern, was engaged to locate and mark the wreck of the 
Panamanian vessel Texaco Caribbean and that the steps 
and procedures taken to locate and mark such wreck could 
only be obtained from information located in England, 
Furthermore, there is no ąuestion here that the crews of 
all the vessels concerned are foreign nationals not located 
within the United States. Deponent could easily cite other 
instances to show why the circumstances of this case re- 
ąuire the plaintiffs here not be allowed to have discovery 
on matters concerning the merits prior to the courts dis- 
positon of the forum non conveniens ąuestion, however, to 
do so would only add to the unnecessary paperwork of a 
court which is already overburdened. 

11. It should be obvious that these plaintiffs are merely 
trying to harass the defendant and to use this court as a 
means of getting information to be later used in the courts 
of England. 

12. When deponent spoke to Mr. Kratovil fassociated 
with the attorneys for the plaintiffs), he advised him that 
it would be in the best interest of all parties concerned to 
have this matter litigated in the only forum where all the 
indispensable parties could be brought together. That 
any other course of action might lead to inconsistent judg- 
ments and the defendant being deprived of its right to 
assert cross claims against appropriate parties. Deponent 
also pointed out to Mr. Kratovil that sińce the plaintiffs 





Texaco Defcndants' Counsel Mr. Stcm’s Affidavit in 

Opposition to Vessel & Cargo’s Motion by Order 
to Show Cause 

were already parties to a prior suit in England, there 
could be no prejudice to his clients. Mr. Kratovil in turn 
informed deponent that discovery in the English courts 
was much morę limited than in the United States. This, 
no doubt is the reason v.hy this second subsequent suit was 
commenced in this district court. Apparently, the plain- 
tiflfs would like to take advantage of the morę liberał dis- 
covery rules of our court while delegat i ng the defendants 
to a morę restrlr^we discovery. 

Not only have the plaintiffs’ attorneys not been pro- 
ceeding in good faith with regard to extensions obtained 
but, it is submitted, they are using this court as a tool in 
order to aid them in discovery for use before the courts 
of England where ultimately all the issues must be re- 
solved. 

13. This court, it is submitted, should not be used as 
a means of obtaining unfair advantage and to delay proper 
decisions on matters which are elear on their face. 

Wherefore, it is respectfully submitted that plaintiffs 
motion brought on by order to show cause dated May 18, 
1973 seeking to further delay defendanfs motion to dis- 
miss be in all respects denied. 

/s/ Alvjn L. Stern 

(Sworn to by Alvin L. Stern on May 21, 1973.) 
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Vessel & Cargo’s Counsel Mr. Deming’s \flulavit of 
7 Juue 1973 In Support of Plaintiffs’ 
Application for Discovery 

UNITED STATES DISTRICT COURT 
Southern District of New York 

(72 Civ. 5008 CMM and Consolidated case 
72 Civ. 5009, 5010, 73 Civ. 92, 93, 94, 95, 

96, 97, 98, 99, 117, 166 and 182) 

- * - 

[Same Title.1 

— ■■ ♦ - 

State of New York ) 

County of New York j ss - ’ 

MacDonald Deming, being duły sworn, deposes and 
says: 

1. I am a member of the Firm of Haight, Gardner, 
Poor & Havens, attorneys for plaintiffs Hapag-Lloyd AG 
and Stork Amsterdam N.V., et al., and am farniliar with 
all the pleadings and proceedir.gs in this case. This affi- 
davit is submitted in support of plaintiffs’ application for 
an order granting them discovery by interrogatories, pro- 
duction of documents and depositions before the argument 
of defendants’ forum non conueniens motion. 

2. Your deponent is authorized to state that counsel 
for the interests of deceased crew members of Brandenburg 
in this Consolidated litigation joins in this affidavit and in 
this application for discovery. 

3. These Consolidated suits were brought to recover 
for damages resulting to widows and families of deceased 
crew members of the German vessel Brandenburg, and for 

\iamages resulting from loss of the Brandenburg and her 
cargo. These losses arose out of the collision on January 12, 


I 
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Yessel & Cargo's Counsel Mr. Doming's Affidavit oj 
7 June 1973 ln Support oj Plaintiffs' 

Application for Discorery 

1971 of the German vessel Brandenburg with the unbuoyed 
and unmarked wreckage of the Texaco Caribbean on the 
high seas, where said wreckage lay following a collision on 
January 11, 1971 between the Peruvian vessel Paracas and 
the Texaco Caribbean. The suits are based upon the failure 
of the defendants to locate, mark or buoy the wreckage of 
the Texaco Caribbean as reąuired by law. 

4. Defendants have moved to dismiss all complaints on 
grounds of forum non conveniens. Plaintiffs Hapag-Lloyd 
and Stork Amsterdam N.V., et al. } have served interroga- 
tories and reąuests for documents upon defendants, which 
have been objected to in their entirety. The present ap- 
plication by all plaintiffs is for an Order permitting plain¬ 
tiffs to obtain discovery, from defendants needed to oppose 
defendants’ motion. 

5. Plaintiffs’ discovery is needed to learn the geograph- 
ical location of vital evidence and witnesses. To identify 
these it is necessary first to identify the central merits 
issues, and then to ask who has knowledge of them and 
where they live and work, and where relevant documents 
on these issues are. 

6. In following the Court’s suggestion plaintiffs have 
greatly shortened and simplified their written interroga- 
tories and requests, reducing the number of interrogatories 
from ninety-two to twenty-nine. 

7. Plaintiffs have received elear indications that the 
seat of finrl Corporate authority of Texnan is in New York, 
and that vital decisions with regard to the wreck of the 
Texaco Caribbean were madę there by Texpan personnel. 
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Vessel & Cargo’s Counsel Mr. Deming’s Affidavit of 
7 June 1973 In Support of Plaintiffs’ 
Application for Discovery 

Discovery is needed in order to obtain information from 
Texaco Panama Inc. in this respect, and to identify and 
locate the United States witnesses in Texaco Panama Inc. 
as to the company’s authority and actions in connection 
with its failure to locate and mark the wreck of the Texaco 
Caribbean. 

8. In order to locate the vital United States witnesses 
of Texpan it is necessary to inąuire as to the functions of 
Texpan’s United States office (interrogatories 1, 2, 3, 4, 5), 
which plaintiffs believe to have had the major decision- 
making power and to have taken the major decisions. It is 
also necessary to inąuire as to the authority of Texpan’s 
New York office concerning such matters as locating and 
marking the wreck of the Texaco Caribbean (interroga¬ 
tories 6, 7, 11, 12, 13, 17, 18, 21, 28). It is also necessary 
to inąuire what actions and decisions were in fact taken by 
Texpan’s personnel in the United States concerning the 
locating, marking and buoying of the wreck of the Texaco 
Caribbean (interrogatories 8, 9, 14, 16, 19, 22, 23, 24, 25, 
26). Other interrogatories are directed to the availability 
in the United States of crew and other Company witnesses 
(interrogatories 20,27), and to Texaco’s knowledge of other 
witnesses in the United States (interrogatory 29). 

9. Plaintiffs’ reąuests for documents ask for papers 
showing the location of defendanfs offices at the time of the 
casualties (reąuest 1), its offices and individuals in charge 
of the Texaco Caribbean at the time of the casualty (reąuest 
2, 3, 6, 7,9,10,11 and 12), and its offices and the individuals 
in charge of wreck location, marking, removal and salvage 
(reąuest 4). 


1 
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Vessel & Cargo } s Counscl Mr. Deming's Affidavit of 
7 June 1973 In Support of Plaintiffs ’ 
Application for Discovery 

10. Plaintiffs’ written discovery is designed to identify 
United States witnesses. It will also be necessary to have 
orał depositions of some of the witnesses revealed by the 
written discovery, in order to have all available informa- 
tion as to location of witnesses and evidence, before defend- 
ant’s forum non conueniens motion is argued. 

11. It is respectfully reąuested that defendants be 
directed: 


(a) to respond to plaintiffs’ shortened interro- 
gatories; 

(b) to produee the documents demanded in 
plaintiffs’ shortened documents demand; and 

(c) to produee for orał examination appropri- 
ate witnesses where they have been identifłed by 
defendanfs refusal to plaintiffs’ wricten distjvery. 

12. It is also respectfully reąuested that the time for 
plaintiffs to file their papers opposing defendants’ motion be 
deferred until a reasonable time after all the above re¬ 
ąuested discovery has been completed by defendants. 

Respectfully submitted, 

/s/ MacDonald Deming 


(Sworn to by MacDonald Deming on June 7, 1973.) 
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Revised Interrogatories Issued Pursuant to FRCP 

Rule 33 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 CMM (and Consolidated cases 
72 Civ. 5009 and 5010, 73 Civ. 92-99, 117, 

166 and 182 

- ♦ - 

[Same Title] 

- • - 

Pursuant to Rule 33 of the Federal Rules of Civil pro¬ 
cedurę, Defendant Texaco Panama, Inc. is reąuired to serve 
upon attorneys for plaintiffs Hapag-Lloyd (73 Civ. 166) 
and Stork Amsterdam N.V., Industrias Lacteas Domini- 
canas S.A. “Indulac”, et al. (73 Civ. 182) its answers to 
the following interrogatories, in writing and duły sworn, 
on or before , 1973. 

1. Please identify each office or place of business of 
Texaco Panama, Inc. (hereinafter referred to as “Tex- 
pan”), during the period from November 1, 1967 through 
March 31, 1968, and during the period from November 1, 
1970 through March 31, 1971, stating as to each its fuli 
address, the fuli name and residence address then and now 
of Texpan’s representative in overall charge, and the corpo- 
rate functions there performed. Please indicate which of 
the offices so identified is Texpan’s main office, and which is 
its registered office. 

2. If Texpar presently has a Board of Directors, please 
state the fuli names, and business and home addresses then 
and now, of the members of the Board from November 1, 
1967 through March 31, 1968, and from November 1, 1970 
through March 31, 1971; please also identify the place of 


i 
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Revised Interrogatories Issued Pwsuant to FRCP Rule 33 

each meeting of the Board from November 1, 1967 to datę, 
identifying for each meeting the nanieś of the Directors 
attending. 

3. If Texpan has been authorized to transact business 
in the State of New York, please identify the datę of the 
initial authorization, and state whether that authorization 
is still in effect. 

4. Please set out all telephone listings in the State of 
New York of Texpan, from December 1, 1970 through Feb- 
ruary 28,1971, indicating telephone numbers and addresses 
listed. 

5. Please identify, by office address, the Texpan Of¬ 
fice (s) responsible from December 1, 1970 through Feb- 
ruary 28, 1971 for the following operations: 

a. ship manning; 

b. ship supplies; 

c. vessel accounting; 

d. payment/receipt of charter hire; 

e. matters pertaining to charterparty terms; 

f. port arrangements; 

g. wreck location; 

h. wreck removal; and 

i. salvage of Texpan vessels. 

6. Who in these offices decides, or has power to decide: 

(a) whether charter parties should be entered into 
for Texpan vessels; 
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(b) what terms should be included in Texpan char¬ 
ter parties; 

(c) whether salvage, or wreck removal, was to be 
undertaken with regard to Texaco Caribbean; 

(d) the terms of any salvage or wreck removal 
contracts regarding the wreck of the Texaco 
Caribbean; 

(e) what steps were to be taken, if any, to locate 
and/or mark the wreck of the Texaco Carib¬ 
bean; and 

(f) what steps, if any, were to be taken to elear oil 
from the area of the wreck of the “Texaco”? 

7. Please identify the individuals who on behalf of 
Texpan (1) supervised negotiation of the terms of, and (2) 
signed the charterparty under which the M/V Texaco 
Caribbean was operating at the time of her loss, stating as 
to each individual his job title, fuli name, and office and 
residence addresses then and now. 

8. If Texpan—or anyone on its behalf, had any dis- 
cussions relative to locating, marking or removing the 
wreck of the Texaco Caribbean, please state where and 
when each discussion was held, who participated in it, and 
what actions were taken by Texpan, if any, as a result. If 
any officer, director or employee of Texpan then residing in 
the United States participated in, supervised, or was re- 
ąuested to give authority for any action as a result of these 
discussions, please identify him by fuli name, job title, and 
office and residence addresses then and now. 

9. Please identify by name, job title and residence and 
business addresses then and now, each officer, director, or 
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Revised Interrogatories Issued Purtuant to FRCP Rule 33 

employee of Texpan, who took any action or participated in 
any decision with regard to the loss of the M/V Texaco 
Caribbean, including but not lłmited to: 

a. receiving notice of the collision between the M/V 
Texaco Caribbean and the M/V Paracas, the 
subseąuent loss of the M/V Texaco Caribbean, 
and the collision between the M/V Brandenburg 
and the M/V Texaco Caribbean; 

b. notifying the Texaco Caribbean’s hull under- 
writers and P&I Club of any of the casualties; 

c. attempting to locate the positions of 

i. the Texaco Caribbean/Paracas collisions; 

or 

ii. the Texaco Caribbean/Brandenburg collision 

d. attempting to locate the wreck of either the M/V 
Texaco Caribbean or the M/V Brandenburg; 

e. releasing information to the public or to the press 
concerning any of the casualties; 

f. communicating, or supervising communication, 
as a result of any of the casualties, with: 

i. Trinity House; 

ii. towage or salvage organizations; 

iii. any government, or any government depart- 
ment, agency, etc. 

10. Please state the residence and business addresses 
of Mr. Robert R. Dimock, President of Texpan, at present, 
and on January 11, 1971. 
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11. Please state the fuli nanieś, residences, addresses 
then and now, and job titles of all Texpan officers and em- 
ployees who worked at Texpan’s office at V.R. Transismica, 
Panama, R.P., in January, 1971. 

12. Please state the average daily volume of mail sent 
and received at Texpan’s mailing address at Apartado 
3104, Panama 3, Panama in January, February and 
March, 1971. 

13. Please state the average daily volume of mail sent 
and received by Texpan in New York, New York in Jan¬ 
uary, February and March, 1971. 

14. If anyone working on behalf of Texpan in New 
York, New York at the time of the casualties went to Eng- 
land in connection with either the collision between the 
Texaco Caribbean and Paracas, or between the Branden¬ 
burg and the wreck of the Texaco Caribbean, please state 
as to each such person: 

(a) when he went; 

(b) how long he stayed; 

(c) his fuli name, and residence address then and 
now; and 

(d) what he did. 

15. Mr. E. F. Pointon, in his affidavit of February 5, 
1973 (attached as an Exhibit to Texpan’s Notice of Motion 
dated March 2, 1973) States at paragraph 6 that “[i] mme- 
diately after the Paracas/Texaco Caribbean collision and 
subseąuent Brandenburg allision various employees of TOT 
in England followed the operations being performed by the 
Corporation of Trinity House that were concerned with 
locating and marking the wrecks.” Please state the fuli 
name, job title, and business and residence addresses of 
each such employee then and now, identifying as to each: 

(a) what he did; 
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(b) when and where he did it; and 

(c) when, to whom, and in what form he reported 
his observations. If his report was orał, please 
State its substance; if in writing, a copy may be 
attached in lieu of an answer to this sub-part. 

16. If an> person was ever notified on behalf of Texpan 
in New York, New York either of the collision between the 
Texaco Caribbean and Paracas, or of the collision between 
the Brandenburg and the wreck of the Texaco Caribbean, 
please identify him by fuli name, job title, and his office and 
business addresses then and now. If the notice was orał, 
please State its substance; if in writing, please attach a 
copy. 

17. Please state the address of each office of Texpan 
with the power in January 1971 to authorize the employ- 
ment of expert assistance to locate, mark, or salvage the 
wreck of the Texaco Caribbean. 

18. Please state the address of each office of Texpan 
with the power in January 1971 to pay for any steps taken 
to locate, mark, or salvage the wreck of the Texaco Carib¬ 
bean, or her cargo. 

19. If TOT communicated with any office of Texpan 
regarding locating, marking, or salvaging the wreck of the 
Texaco Caribbean or her cargo, please summarize the na¬ 
turę of the communication, and identify (by fuli name, job 
title, and business and residence addresses then and now) 
the parties who participated in the communication for TOT 
and Texpan, and the datę, time and place of the communica¬ 
tion; if any action was taken as a result, describe that 
action. If any such communication was in writing, copies 
may be attached to your answers in lieu of a description. 
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20. Please state the name, rank or rating, job title 
and residence addresses on January 11,1971 and at present, 
of each member of the crew of the Texaco Caribbean who 
survived the collision with the Paracas, and state whether 
each survivor was on watch at the time of the collision. 
With regard to each survivor presently serving aboard ship, 
please identify his ship. 

21. Please set out in detail each and every term of the 
Ship Management Agreement in effect between Texpan and 
TOT on January 11, 1971; or, in lieu thereof, attach a 
copy of said Agreement to your answers. 

22. If Texpan, or anyone on its behalf, took any action, 
or madę any decision between 0000, January 11, 1971 and 
0000, January 15, 1971 (British time) to have or not to 
have a .y sea- or air-craft to locate, mark, or salvage the 
wreck of the Texaco Caribbean, or warn passing vessels of 
the wreck’s presence, please state the datę, time and place 
the request was madę, and by and to whom. If orai, please 
summarize each reąuest; if written, please attach copies 
thereof to your answers. 

23. If any steps were taken, or decisions madę, by 
Texpan between January lOth and January 28th of 1971 
concerning the locating, marking or salvaging the wreck 
of the Texaco Caribbean, or her cargo, please identify by 
fuli name, job title, and business and residence addresses 
then and now the individual taking such steps or making 
such decisions, and state when and where they were taken 
or madę, and what they were. 

24. If such steps were taken or decisions madę, please 
identify by fuli name, job title and business and residence 
addresses then and now the officer, director or employee of 
Texpan who authorized the taking of such steps. 
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25. Please state, with regard to all messages passing 
between Texpan and TOT during the period January 10-28, 
1971 concerning the Paracas/Texaco Caribbean and Texaco 
Caribbean/Brandenburg collisions, the names and business 
and residence addresses then and now of the persons from 
whom and to whom each message was sent. the datę, time 
and place received, and summarize the substance of each. 
Copies of all such messages may be attached to your an- 
swers, in lieu of answering at length. 

26. If the wreck of the Texaco Caribbean has ever been 
abandoned by Texpan, please state: 

a. Who decided on behalf of Texpan that abandon- 
ment should be madę (fuli name, job title, and 
business and residence addresses then and now); 

b. By which office of Texpan abandonment was for- 
mally announced; 

c. To whom abandonment was madę; 

d. The datę, time and place of formal announcement 
of the abandonment; and 

e. The terms in which madę—if orał, please state 
the substance of the abandonment, if written, 
please produce a copy thereof in lieu of detailed 
answer. 

27. Please state how many vessels owned or chartered 
by Texpan touched the Port of New York from December 
lst, 1970 to February 28, 1971; and during the month of 
January, 1973. 

28. Please set out completely each listing of Texpan, 
as owner of any vessels, in any publications issued by 
Lloyd’s Register, Bureau Yeritas, Det Norske Yeritas, or 
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the American Bureau of Shipping from December 1, 1967 
to datę. In lieu of setting out each entry at length in your 
answers, you may attach copies of all entries. 

29. Please state the fuli names, job titles, and office 
and residence addresses then and now, of all witnesses to 
actions, decisions or Communications concerning the locat- 
ing, marking, salvaging or abandoning of the Paracas, 
Texaco Caribbean or Brandenburg presently known to Tex- 
pan or its attorneys, and not already identified in Texpan’s 
answers to the above interrogatories. 

June 7,1973 

Yours, etc., 

Haight, Gardner, Poor & Havens 

By /s/ MacDonald Deming 
MacDonald Deming 
A Member of the Firm 
Attorneys for Plaintiffs Hapag-Llloyd, 

and Plaintiffs Stork Amsterdam N.V., et al. 
One State Street Plaża 
New York, N.Y. 10004 
212-344-6800 

To: Messrs. Poles, Tublin, Patestides & Stratakis 
Artorneys for Defendant Texaco Panama, Inc. 

37 Wall Street 
New York, N.Y. 10005 
94**-0580 

Fuchberg & Fuchsberg 
Attorneys for Personal Injury Plaintiffs 
250 Broadway 
New York, N.Y. 

WO 2-2800 
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UNITED STATES DISTRICT COURT 
Southern Distkict of New York 

72 Civ. 5008 CMM land Consolidated cases 72 Civ. 5009, 
5010, 73 Civ. 92, 99, 1? 7, 166 and 182) 

- ♦ - 

[Same Title] 

- • - 

Please take notice, that plaintiffs Hapag-Lloyd A/G 
(73 Civ. 166) and Stork Amsterdam N.V.; Industrias 
Lacteas Dominicanas S.A. “Indulac”, et al. (73 Civ. 182), 
by their counsel Haight, Gardner, Poor & Havens, reąuest 
that defendant Texaco Panama, Inc. serve, on or before 
, 1973, its written response to plaintiffs’ request 
that the following designated “documents” (including 
writings, drawings, graphs, charts, photographs, phono- 
records, and other data compilations from which informa- 
tion can be obtained, translated if necessary, by defendant 
through detection devices into reasonably usable form, and 
in defendant’s possession or otherwise available to or under 
the control of said defendant) be produced for inspection 
and copying by counsel for plaintiffs on or before noonday, 
, 1973, in Conference Room 1, 22nd Floor, One 
State Street Plaża, Ne. fork, N.Y. 10004. 

1. Sample sheets if any of each and every letterhead, 
whether permanently printed or engraved, etc., temporarily 
stamped or inked, or otherwise impressed or written in any 
way, and including letterheads of all officers identified in 
your response to interrogatory 1. of even datę, used in the 
conduct of its written Communications by defendant from 





Revised Reąuest for Production of Docurrents Under 
FRCP Rule SU 

January 1, 1968 to the datę this reąuest is served upon 
defendant. 

2. Copies of all charters, sub-charters, affreightment 
contracts, and any other agreements and sub-agreements 
providing for payment in return for the use of the Texaco 
Caribbean, or her cargo-carrying capacity, in effect at the 
time of her loss. 

3. Copies of all “documents” relating to the following 
corporate functions of defendant, as executed during the 
period December 1, 1970 through January 31, 1971 for 
the M/V Texaco Caribbean: 

(a) Manning; 

(b) Supplies; 

(c) Accounting; 

(d) Payment Receipt of charter hire; 

(e) Matters pertaining to charterparty terms; 

(f) Port Arrangements; 

(g) Wreck location, marking and removal; 

(h) Salvage;and 

(i) Control or removal of oil. 

4. Copies of all “documents” with regard to any Com¬ 
munications by or on behalf of defendant with Smit-Tak, 
Rotterdam, Smit-Tug London, or any other ocean-towing 
or salvage organization concerning the loss of the Texaco 
Caribbean; please also include in your production copies 
of any “documents” prepared by or on behalf of defendant 
for its internal use of said subject. 
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5. Copies of all “documents” prepared or contributed 
to in any way by any survivors of the loss of the Texaco 
Caribbean. 

6. Copies of all “documents” with regard to any Com¬ 
munications by or on behalf of defendant with Trinity 
House, London concerning the loss of the Texaco Caribbean; 
please include in your production copies of any “documents” 
prepared by or on behalf of defendant for its internal use 
on said subject. 

7. Copies of all “documents” with regard to abandon- 
ment by defendant of the Texaco Caribbean, including but 
not limited to Communications by defendant with any na- 
tional government, its armed forces, agencies, or other sub- 
divisions thereof, with the hull underwriters and P&I club 
of the Texaco Caribbean, and with Trinity House, London; 
please include in our production copies of any “documents” 
prepared by or on behalf of defendant for its internal use 
on said subject. 

8. Copies of all “documents” identified in your answers 
to interrogatories Nos. 15 (c), 16, 19, 21, 22, 25, 26.e, and 
28. 

9. Copies of all “documents” released by or on behalf 
of defendant to representatives of the media concerning the 
casualty. 

10. Copies of all “documents” showing tables of organ- 
ization; lines of corporate responsibility; lines of corporate 
authority; reporting ehannels; or other corporate organ- 
izations: 


(a) of defendant; 
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(b) between defendant and Texaco Overseas Tank- 
ship, Ltd.; 

(c) be'"veen defendant and any subsidiary corpo- 
rations. 

11. Copies of all “documents” reporting upon any in- 
vestigation into any of the circumstances relevant to the 
collision between the Texaco Caribbean and the Paracas, 
and/or the collision between the wreck of the Texaco 
Caribbean and the Brandenburg. 

12. Copies of all “documents” in the naturę of notes, 
private memoranda, or other informal records of the in- 
vestigations described in the above reąuest. 

Dated: New York, N.Y. 

June 7,1973. 

Yours, etc., 

Haight, Gardner, Poor & Havens 
By /s/ MacDonald Deming 

A Member of the Firm 
Attorneys for Plaintiffs Hapag- 
Lloyd, Stork Amsterdam, et al. 

1 State Street Plaża 
New York, N.Y. 10004 

To: Messrs. Poles, Tublin, Patestides & Stratakis 
37 Wall Street 
New York, N.Y. 

Messrs. Fuchsberg & Fuchsberg 
250 Broadway 
New York, N.Y. 
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UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 CMM (and Consolidated cases 
72 Civ. 5009, 5010, 73 Civ. 92, 93 94, 95, 

96, 97, 98, 99, 117, 166 and 182) 

- « - 

[Same Title] 

- ♦ - 


State of New York ) 

County of New York 

Melvin J. Tublin, being duły sworn, deposes and says: 

1. I am a member of the firm of Poles, Tublin, Pates- 
tides & Stratakis, attorneys for the defendant, Texaco 
Panama Inc. and am familiar with all the pleadings and 
and proceedings heretofore had in this matter. 

2. This affidavit is submitted in reply to “Plaintiffs’ 
Affidavit Concerning Discovery . . and in support of 
defendanfs motion to dismiss. 

3. These Consolidated actions arise out of the collisiun 
on January 11, 1971 in the English Channel between the 
Peruvian vessel, Paracas and the Panamanian vessel, 
Texaco Caribbean, and the subsequent allision on January 
12, 1971 between the German vessel, Brandenburg and 
wreek of the Panamanian vessel, Texaco Caribbean, as it 
lay on the bottom of the English Channel, Straits of Dover, 
within 12 miles of the English Coast. 

4. On March 2, 1973, the defendants herein by their 
attorneys moved this court for an Order pursuant to Rules 





Texaco Defendants' Counsel Mr. Tublin’s AJfidavit of H 
June 1973 in Support of Motion for Protective Order 
Denying Vessel & Cargo's Discocery 

12 and 56, Federal Rules of Civil Procedurę, diśmissing, 
insofar as these plaintiffs are concerned, these two actions, 
solely on the grounds of forum non conueniens. 

5. Plaintiffs, after obtaining several extensions of 
time within which to submit answering papers to defend¬ 
ants’ motion, now maintain that they reąuire certain dis- 
covery in order to oppose defendants’ motion to dismiss. 
Morę specifically, plaintiffs’ counsel states at page 2 of his 
“Affidavit Concerning Discovery . . as follows: 

“Plaintiffs’ discovery is needed to learn the 
geographical location of vital evidence and wit- 
nesses.” [Emphasis supplied.] 

In addition, plaintiffs’ counsel states several times in his 
AfTidavit that the reąuested discovery is needed in order to 
locate United States witnesses of Texpan. 

6. This information, however, has already been sup¬ 
plied to plaintiffs’ counsel in the affidavits of Mr. Robert R. 
Dimock (President of Texaco Panama Inc.) and Mr. E. F. 
Pointon (Managing Director of Texaco Overseas Tankship 
Limited) which affidavits are annexed to and part of de¬ 
fendants’ motion to dismiss. 

7. (a) In particular, Mr. Dimock stated as follows: 

“6. The master, officers and crew who were 
aboard the Texaco Caribbean at the time of the 
initial casualty, were Italian nationals and were 
not citizens or residents of the United States. 

“7. In view of the fact that the subject casual- 
ties occurred in the English Channel, TOT is thor- 
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"jghly familiar with the fucts and circumstances 
surrounding the casualties including the steps taken 
by the British Corporation of Trinity House to locate 
and mark the wreck of the Texac*o Caribbean and 
to warn other vessels of the presence of the wreck. 
Furthermore, all materiał records, documents and 
witnesses concerning the subject casualties are 
located in England. [ Emphasis supplied] 

* * • » * 

“9. There are no witnesses on behalf of Texpan 
who are citizens or residents of the United States.” 
All of Texpan’s witnesses, i.e., employees of TOT, 
surviving crewmembers of the Texaco Caribbean, 
employees of Trinity House, crewmembers of the 
British fishing vessels, Accord and Viking Warrior, 
amongst others, reside in England ... or will be pro- 
duced in England in connection with the suits and 
claims presently pending there...” 

(b) Furthermore, Mr. Pointon stated as follows: 

“3. ... TOT, at all times mentioned in the Com- 
plaints herein, managed and operated the Texaeo 
Caribbean on behalf of its owner, Texaco Panama 
Inc.... 

• * * » » 

6. ... In addition, records to Texpan concern¬ 
ing the Texaco Caribbean and in particular, the sub¬ 
ject casualties are kept in England where our main 
office is and where law suits and claims arising out of 
the subject casualties are presently being prosecuted 
and defended. 


/ 
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“8. Ali of the witnesses necessary for a proper 
defense by Texpan, i.e., surviving crewmembers of 
Texaco Caribbean, employees of TOT, employees of 
Trinity House, crewmembers of the British fishing 
vessels, Accord and Viking Warrior, amongst others, 
reside in England or would be available in England 
in connection with the litigation and claims presently 
pending in England. Nonę of these loitnesses are 
citizens or residents of the United States. Further- 
more, nonę of the various plaintiffs’ witnesses are 
citizens or residents of the United States.” [Empha- 
sis supplied.] 

8. It is submitted, therefore, that plaintiffs are not 
really interested in obtaining the geographical location of 
the various witnesses and documents involved but are at- 
tempting to use this Court as a tool to circumvent the 
motion to dismiss the complaint by obtaining a broad dis- 
covery and then be in a position after discovery to allege 
that it is no longer inconvenient to try this motion in this 
forum. The discovery sought is directly concerned with 
the merits of the litigation and has nothing whatsoever to 
do with the issue of forum non conneniens. 

9. Plaintiffs’ counsel in support of his reąuest for dis- 
covery has also stated in paragraph 5 of his affidavit that “it 
is necessary first to identify the central merits issues. .. 
However, in paragraph 3 of his affidavit he states “The 
suits are based upon the failure of the defendants to 
locate, mark or buoy the wreckage of the Texaco Caribbean 
as required by law.” 

10. Based on the identification of the “central merits 
issues” by plaintiffs’ counsel as shown above and in view 
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of the fact that all matters relating to the location, mark- 
ing or buoyage of the wreck (central merits issues) were 
carried out in England by the British Corporation of 
Trinity House and solely within the knowledge of English 
witnesses, it is obvious that all witnesses and documents 
bearing on the above are located in Ergland, where all 
events transpired. Messrs. Dimock and Pointon have al- 
ready stated that there are no United States witnesses 
and records involved in the matter. 

11. A thorough analysis of the underlying facts in this 
matter and thorough renew of the auidavits of Messrs. 
Harris, Pointon and Dimock submitted in support of de- 
fendants’ motion to dismiss clearly indicates that anyone 
who could possibly be called as a witness by any party to 
this litigation either presently resides in England or will 
be available ir ‘ ngland in connection with the litigation 
pending there and that not one witness on behalf of either 
plainiffs or defendants is a Citizen or resident of the 
United States, 

12. N >t only is it elear from the affidavits of Messrs. 
Harris, Pointon and Dimock that all of the defendant’s 
documentary evidence and witness are located in England 
but it is also elear from the pleadings and surrounding 
facts herein that all of the plaintiffs’ own evidence and 
witnesses would have to come from sources outside the 
United States. 

13. Plaintiffs’ counsel has intimated in his affidavit 
that “plaintiffs have received elear indications that the 
seat of finał corporate authority of Texpan is in New 
York . . but has not to datę come forward with any 
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evidence indicating the substance of such intimations. On 
the other hand, defendants have stated in sworn affidavits 
that the operation and management of the Texaco Carib- 
beant was in the hands of TOT, a British Corporation. See 
Pointon’s affidavit paragraph 3 and Dimock’s affidavit 
paragraph 5. 

14. It is submitted, therefore, that defendants have 
already supplied plaintiffs with all the information they 
would reąuire in order to prepare answering papers on 
the motion to dismiss. Plaintiffs have continually ignored 
the fact that they have already been supplied with the re- 
ąuested information, i.e., “the geographical location of 
vital evidence and witnesses” and continue to press for 
information clearly directed to the merits of this litigation. 

15. It is obvious, therefore, that plaintiffs are merely 
fishing in shallow waters to circumvent the motion to dis¬ 
miss trying to harass the defendant and are using this 
Court as a means of getting information for use in the 
Courts of England in connection with the litigation there. 

16. While plaintiffs have reduced the number of in- 
terrogatories from 92 to 29, and the number of reąuests 
from 17 to 12, they have now added the reąuest for exten- 
sive orał depositions. It is apparent that plaintiffs are 
still attempting to confuse the merits and the issue of in 
personom jurisdiction (which is not an issue here) with 
the issue of forum non conreniens, which is the sole is^ae 
now pending before this Court. For specific objections to 
each interrogatory and reąuest for production, the Court 
is respectfully referred to Defendant’s Objections to Plain¬ 
tiffs Revised Interrogatories (Exhibit “A” hereto) and 
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Defendanfs Objections to Plaintiffs Revised Reąuest for 
Production (Exhibit “B” hereto). 

17. In connection with the comments madę by plain- 
tiffs’ counsel in paragraph 8 of his affidavit, it should be 
noted that in answer No. 31 of defendants’ objections to 
interrogatories (Exhibit “D” to defendants’ motion for a 
protective order) it was clearly stated that defendant had 
no New York office. Furthermore, it is elear from all the 
above that there are no United States witnesses of Texpan; 
that all steps concerned with locating, marking and buoy- 
ing the wreck of the Texaco Caribbean were taken in Eng- 
land and that all the crewmembers of the Texaco Carib¬ 
bean were foreign nationals and were not citizens or resi- 
dents of the United States. 

18. Morę importantly, it should be noted that no where 
in any of its papers has plaintifF ever shown that even if 
it were granted the requested discovery, it would lead to 
facts that would result in a decision of other than dis- 
missal of these actions. Nor can it do so. 

19. Even if the defendant maintained an office in New 
York, which it does not, such fact would not be controlling 
on the issue of forum non conneniens. See the case of 
Domingo v. States Marinę Lines, 340 F. Supp. 811 
(S.D.N.Y., 1972)* where this court dismissed the action 
on the grounds of forum non conneniens despite the fact 
that the defendant therein was a New York Corporation 
with its principal place of business located in New York. 

20. Particularly this is so (1) when jurisdiction over 

* Previously cited in defendanfs memorandum of law. 
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other indispensable parties cannot be obtained in the United 
States but can be obtained in England; (2) when all the 
circumstances and events which are the subject of the 
litigation occurred outside of the United States; and (3) 
when it is obvious that all witnesses and documentary evi- 
dence are located outside of the United States. 

21. In summary, it is elear from all the papers now 
before the Court that 

(a) Plaintiffs have already been supplied with all the 
information to which they are entitled, i.e., the geographi- 
cal location of witnesses and documents. 

(b) The remaining information reąuested by plaintiffs 
is abroad and pertains to the merits of the litigation and 
issues not now pending before this Court. 

(c) Even were plaintiffs granted the requested dis- 
covery at this juncture of the litigation, such discovery 
would not lead to any facts which could affect this Court’s 
decision on defendant’s motion to dismiss. Particularly 
this is so when all the factors bearing on the issue of forum 
non conyeniens are weighed together. 

(d) Plaintiffs are harassing the defendants and are 
attempting to embroil this Court in issues not now pending 
before it. 

(e) Plaintiffs are wasting the time of this already 
overburdened Court and are attempting to delay a decision 
on defendanfs motion to dismiss with the hope that they 
will be able to bootstrap themselves into this Court. 

Wherefoke, it is respectfully requested that plain- 
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tiffs’ reąuest for discovery be denied and that all discovery 
be stayed pending a determination of defendanfs motion 
to dismiss and further that plaintiffs be directed to sub- 
mit arswering papers to defendanfs motion to dismiss 
within such time as the Court deems reasonable. 

/s/ Melvin J. Tublin 

(Sworn to by Melvin J. Tublin on June 14, 1973.) 

Defendant’s Objections to Plaintiffs’ Revised 
Interrogatories. 

Item 1. Interrogatory No. 1 is not relevant to the issues 
before the Court, i.e., forum non conneniens. The ąuestion 
is directed at the internal corporate management and has, 
insofar as the issues now pending before the Court are 
coneerned, already been answered in the Affidavits of 
Messrs. Dimock and Pointom Further, plaintiffs’ attorney 
States in Paragraph 8 of his Affidavit that answers are 
required in order “to locate the vital United States wit- 
nesses of Texpan”. However, plaintiffs have already been 
advised that there are no United States witnesses of Tex- 
pan, vital or otherwise. 

Item 2. See Objection No. 1 above. 

Item 3. See Objection No. 1 above. 

Item 4. See Objection No. 1 above. 

Item 5. See Objection No. 1 above. 
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Item 6. Plaintiffs’ attorney states in Paragraph 8 of his 
Affidavit that this information is reąuired in order to 
ascertain “the authority of Texpar’,i New York office con- 
cerning such matters as locating and marking the wreck 
of the Texaco Caribbean”. Plaintiffs’ attorneys have al- 
ready beer. advised that Texpan did not and does not now 
maintain an office in New York. 

The interrogatory reąuest information which is not rele- 
vant to the issue of forum non conveniens and for the most 
part is concerned solely with internal corporate 1’unctions 
gcing to the merits of the litigation but certainly not to the 
only relevant issue now pending before this Court. 

Item 7. Not only is the reąuested information not rele- 
vant to the issue of forum non conreniens, plaintiffs’ attor¬ 
neys were advised of the fact that at the time of her loss, 
the Texaco Caribbean was proceeding in ballast. (See 
Pointon’s Affidavit, Paragraph 5). 

Item 8. Plaintiffs’ attorneys are well aware that all 
steps taken in connection with locating, marking or remov- 
ing the wreck of the Texaco Caribbean were taken in 
England. Furthermore, the reąuested information is con¬ 
cerned with the merits of the litigation and not the issue 
of forum non conueniena. Morę importantly, however, 
plaintiffs’ attorneys have been advised that there are no 
United States witnesses of Texpan. (See Affidavit of 
Pointon, Paragraph 8—Affidavit of Dimock, Paragraph 9). 

Item 9. See Comnu nt No. 8 above. 
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Texaco Defendants ’ Counsel Mr. Tublin’s Affidavit of li 
June 1973 in Support of Motion for Protective Order 
Denying Vessel & Cargo’s Discovery 

Answer 10. Residewe Business 

Edificio Cerro Via Transismica 

Bonito, Calle 1A 

Panama, R.P. 

Parque Tefevre Panama, R.P. 

Item 11. Information reąuested is totally irrelevant on 
the issue of forum non conreniens and would reąuire de- 
fendant to obtain detailed information from Panama, 
where it maintains its only office. 

Item 12. See Comment No. 11 above. 

Item 13. See Comment No. 11 above. 

Answer 14. No one from New York working on behalf 
of Texpan went to England at the time of the casualties. 

Item 15. Concerned solely with the merits of the liti- 
gation. Mr. Pointon statei further, however, in Para- 
graph 8 of his sworn Affidavit, that all of the witnesses 
reside in England or would be availabie there and that 
nonę of the witnesses are citizens or residents of the United 
States. Reąuested detailed information is, therefore, net 
only irrelevant but unnecessary at this stage of the liti- 
gatior, 

Item 16. Plaintiffs have already been advised that de- 
fendant does not maintain a New York office. Further- 
more, the ąuestion as to who may have been notified of the 
collision, if anyone, and when they may have been notified 
is irrelevant to the issue of forum non conveniens. 

Answer 17. Defendant only maintains an office in 





147a 


Texaco Defendants’ Counsel Mr. Tublin’s Affidauit of U 
June 1978 in Support of Motion for Protectwe Order 
Denying Vessel & Cargo’s Discouery 

Panama. However, TOT, in London, as manager and 
operator of the Texaco Caribbean, was authorized to employ 
expert assistance to locate, mark or salvage the wreck of 
the Texaco Caribbean. 

Answer 18. See Answer No. 17 above. 

Item 19. Ali such Communications, if any exist, would 
have emanated from England and would be presently 
located there. Furthermore, the information sought con- 
cerns the merits of the litigation and is not relevant to 
the issue of forum non conveniens. See Objection No. 8 of 
defendanfs Objections to plaintiffs’ Revised Request for 
Production, etc. 

Item 20. Plaintiffs have already been advised that the 
crewmembers of the Texaco Caribbean were Italian na- 
tionals and that nonę were citizens or residents of the 
United States. Whether or not any particular crewmembe.' 
was on watch or not at the time of the Paracas collision is 
concerned only with the merits of the litigation and is net 
relevant on the issue of forum non conreniens. 

Item 21. Information sought goes to the merits of this 
litigation. In addition it would reąuire obtaining informa¬ 
tion from documents located outside of this jurisdiction. 

Item 22. The informaton requested is concerned solely 
with the merits of the litigation and is not relevant to the 
issue of forum iwn conreniens. Plaintiffs have already 
been advised that there are no United States witnesses in- 
volved in this matter and that all matters concerned with 
locating, marking, etc. occurred in England and all docu¬ 
ments therewith are located in England. 
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Texaco Defendants ’ Counsel Mr. Tublin’s Affidavit of H 
June 1973 in Support of Motion for Protective Order 
Dcnying Vessel & Cargo's Discouery 

Item 23. See Objection No. 22 above. 

Item 24. See Objection No. 22 above. 

Item 25. This interrogatory is too broad and goes be- 
yond the scope of the “central merits issues” as defined by 
plaintiffs’ attorneys. In any event, the information sought 
is concerned solely with the merits of the litigation and is 
not relevant to the issue of forum non conveniens. 

Item 26. The ąuestion of whether or not the wreck of 
the Texaco Caribbean has ever been abandoned has no 
relevance whatsoever on the issue of forum non conreniens 
and is evidence of plaintiffs’ fishing expedition to obtain 
broad, unlimited discovery for use in the English Courts. 

Item 27. Whether or not, and if so, how many, vessels 
owned or chartered by Texpan may have touched the Port 
of New York is totally irrelevant to the issue of forum non 
conneniena. This information would only be relevant if 
the Court were deciding a jurisdictional issue, which it is 
not. This interrogatory has no bearing on the issue of 
whether or not it would be morę convenient to litigate this 
matter in England. 

Item 28. The listings, if any, in any of the named 
publications is totally irrelevant to the issue of forum 
non conreniens and to the “central merits issues”. Plain¬ 
tiffs are requesting defendant to search public records 
which are eąually available to plaintiffs and their attor¬ 
neys. In any event ownership is not in issue in this Motion. 

Answer 29. Plaintiffs are referred to Paragraphs 7 
and 9 of Mr. Dimock’s Affidavit and Paragraph 8 of Mr. 
Pointon’s Affidavit. 







149a 


Texaco Defendants’ Counsel Mr. Tub lin’s Affidanit of 14 

June 1973 in Support of Motion for Protective Order 
Denying Vessel & Cargo’s Discovery 

Defendant’s Objections to Plaintiffs’ Revised 
Request for Production of Documents. 

Item 1. Documents reąuested are completely irrelevant 
to the issue of forum non conveniens, which is the only issue 
presently before this Court. While letterheads may be an 
indication of defendant’s places of business, this would 
only be relevant to a jurisdiction issue (an issue which is of 
no concern to this Court). Furthermore, defendant in its 
Objections to interrogatories dated May 9, 1973 has al- 
ready advised plaintiffs in Item No. 31 thereof that it does 
not have a New York office. In addition, such information 
eould not possibly bear on the issue identified by plaintiffs 
as the “central merits issue”, i.e., failure of defendant to 
locate, mark or buoy the wreckage of the Texaco Caribbean 
in the English Channel. 

Item 2. Such documents, if any exist, are concerned 
solely with the merits of these actions and are not relevant 
to the issue of forum non conueniens. In fact, plaintiffs" 
attorneys were advised of the fact that at all materiał 
times, the Texaco Caribbean was proceeding in ballast. 
(See Pointon’s Affidavit, Paragraph 5). Further, the ves- 
sel’s cargo capacity of earning capacity are immaterial and 
irrelevant. 

Item 3. These documents pertain to internal Corporate 
functions going to the merits of the litigation and the issue 
of in personom jurisdiction, neither of which is before the 
Court. In addition, defendant has already stated by sworn 
Affidavit, that all documentary evidence, including those 
relating to corporate function, are located outside this juris¬ 
diction. Furthermore, the information reąuested again 
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Texaco Defendants ’ Counsel Mr. Tublin’s Affi.davit oj U 
June 197-1 in Support of Motion jor Protcctive Order 
Uenying Vessel & Cargo's Discovery 

goes beyond the forum non conveniens aspects of what 
plaintiffs’ attorney has identified as the “central merits 
issue”. With regard to subsection (g) in particular, plain- 
tiffs’ attorney has already been told that these documents 
are located in England and could not be transported here 
without great expense, hardship and inconvenience. 

Item 4. The reąuested documents clearly pertain to 
the merits of this litigation and involves documents which 
plaintiffs know are located outside of the United States. 
Any such Communications, if in existence, would have 
emanated from England and would be presently located 
there. 

Item 5. These documents again are clearly not related 
to the issue of forum iwn conueniens but are concerned di- 
rectly with the merits of this litigation. Furthermore, 
plaintiffs know that the surviving crewmembers of the 
Texaco Caribbean were all foreign nationals, residing out¬ 
side of the United States, and that, therefore, if any such 
“documents” exist, they would be located outside of the 
United States. With regard to ship’s logs and records in 
particular, these are located in England. Morę impor- 
tantly, any crew statements madę concerning the loss of 
the Texaco Caribbean would be privileged information, 
obtained after retention of English counsel and in prepara- 
tion f~v litigation. Furthermore, the reąuest is too broad 
and ■ igue and would not be allowable. 

Item 6. Clearly this reąuest again pertains solely to 
the merits of this litigation and involves documents which 
plaintiffs obviously know are located outside of the United 
States in England. 
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Vesse1 & Cargo’s Counsel Mr. Deming’s Reply Affidavit 
of 29 June 1973 in Support of Plaintiffs’ Application 

for Discovery 

Item 7. See Objection No. 6 above. 

Item 8. See Objection No. 6 above. 

Item 9. See Objection No. 6 above. 

Item 10. See Objection No. 3 above. 

Item 11. See Objection No. 6 above. In addition, plain¬ 
tiffs know that this matter was investigated in England by 
defendanfs attorneys and that therefore, the reąuested 
information and documents are privileged. The reąuested 
documents have nothing to do with plaintiffs’ definition of 
central merits issues or forum non conueniens. 

Item 12. See Objection No. 11 above. 


Vessel & Cargo’s Counsel Mr. Deming’s Reply Affulavit 
of 29 June 1973 in Support of Plaintiffs’ Application 

for Discovery 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008, and Consolidated cases 72 Civ. 5009, 
5010, 73 Civ. 92, 93, 94, 95, 96, 97. 98, 99, 117, 

166 and 182 CMM 

-♦- 

[Same Title] 

-#- 


State of New York ) 

County of New York J 88,: 

MacDonald Deming, being duły sworn, hereby de- 
poses and says: 


i 
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Vessel & Cargo's Counsel Mr. Deming's Reply Aflidavit 
of 29 Junc 1973 in Support oj Plaintiffs' Application for 

Discovery 

1. I am a member of the firm of Haight, Gardner, Poor 
& Havens, attorneys for plaintiffs Hapag-Lloyd A.G. and 
Stork Amsterdam, N.V., et al., and am familiar with all 
the pleadings and proceedings heretofore had in this matter. 

2. This affidavit is submitted in reply to Mr. Tublin’s 
affidavit of June 14, 1973 opposing plaintiffs’ application 
for discovery. 

3. Counsel for Texaco have artfully prepared the affi- 
davits submitted on their clients’ behalf so as to allege 
generally that all materiał records, documents and wit- 
nesses are located in England. Nothing is said, however, 
as to the seat of defendants’ corporate authority—the place 
where finał decisions regarding the locating, marking and 
salvage of the wreck of the Texaco Caribbean were madę. 
Your deponenfs present information, though very limited, 
nevertheless powerfully indicates that this place was Tex- 
pan’s New York office. 

4. Your deponent is informed and believes that de- 
fendant Texaco Panama, Inc.’s New York office, on or about 
December 1967 or January 1968, advised selected companies 
and persons in the shipping industry of certain corporate 
arrangements involving Texpan and TOT. Your deponent 
understands this advice included, in substance, at least the 
following notices: 

—that TOT, as and from a particular datę, would 
handle the routine operational business of Texpan 
vessels; 

—but that Texpan New York would continue han- 
dling the morę important matters of charter hire 
payment, and consideration of the drafting and 
contents of charterparties; and 
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Vessel & Cargo's Counsel Mr. Doming's Reply Affidaińt 
of 29 June 1973 in Support of Plaintiffs' Application for 

Discovery 

—that Texpan New York would even continue to 
receive certain routine reports on the use of Texpan 
vessels. 

Plaintiffs’ revised interrogatories numbers 5-7, and re- 
vised reąuest for production number 3 cover this advice. 

5. Your deponent is informed and believes that the 
services of the Smit salvage vessel Orca were offered by 
Smit to one Mr. Loker, a London Texaco representative, 
at 10:30 a.m., January 11,1971*, and that discussions were 
also held on January 11,1971 between one Captain Watson, 
a London Texaco representative, and Smit in which Smit’s 
salvage vessel Bever was also offered to Texaco, on a daily 
hire basis. 

Your deponent is further informed and believes that 
Texaco’s Mr. Loker and Captain Watson both advised Smit 
that they would have to contact New York for authority to 
charter Smit vessels, and would be doing so, though ulti- 
mately the Smit vessels were not hired. 

6. On the basis of this information, plaintiffs believe 
that finał deci3ions concerning some of Texpan’s routine 
corporate affairs, and concerning all of its important cor- 
porate affairs— including decisions regarding locating, 
marking and salvage of the wreck of the Texaco Caribbean 
—were madę in its New York office. Accordingly—Tex- 
pan’s witnesses as to corporate decisions on these points, 
together with relevant documentary evidence, should be 
found in New York. Since this would establish New York 

♦The Texaco Caribbean and Paracas collided at 4:10 a.m., Jan¬ 
uary 11. 1971; the Brandenburg struck tbe unlocated and un- 
marked wreck of the Texaco Caribbean on 0734, January 12, 1971. 


L 
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Vcssel & Cargo's Counsel Mr. Deming's Reply Affidavit 
of 29 June 1973 in Support of Plaintiffs' Application for 

Discocery 

as the only appropriate forum for litigation of plaintiffs’ 
claims against Texpan/Texaco for damages resulting from 
failure to locate and mark the wreck, plaintiffs submit that 
they are entitled to the information requested on these 
points from defendants, so that all the facts regarding wit- 
ness and evidence location can be placed on the table prior 
to the hearing of defendants’ forum non coiweniens motion. 

7. As to other witnesses most conveniently available 
in the United States, the Leslie Lykes (an American flag 
vessel, home port Jacksonville) sighted the slowly sinking 
stern section of the Texaeo Caribbean on January 11, 1971 
and stood by it for several hours thereafter. Her officers 
and crew will be most readily available in the United States 
to give testimony, which plaintiffs believe will be to the 
effect that the wreck was unmarked, though buoys or 
other markers could readily have been attached so as to 
have marked its position when it sank, had Texpan ful- 
filled its duty to do so. 

8. Plaintiffs are additionally informed and believe 
that the first Texaco representative to arrive at Dover or 
Folkstone to do anything about the casualty arrived Jan¬ 
uary 15, 1971 (four days after the casualty), and came 
from Monaco rather than London. Plaintiffs suggest this 
indicates that TOT’s involvement in the casualty was pri- 
marily as a conduit; the important on-scene investigation, 
as well as the ultimate decisions rc location, marking and 
salvage, appear to have been handled by others, located 
outside England. 

9. Defendants’ strenuous resistance to plaintiffs’ 
greatly reduced reąuests for information as to the location 
of pertinent documents and information should not succeed. 
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Vessel & Cargo’s Counsel Mr. Deming's Reply Affidavit 
oj 29 June 1973 in Support oj Plaintiffs’ Application for 

Di8covery 

Plaintiffs are proceeding against defendants on the basis 
of defendants’ failure to locate and mark the wreck of the 
Texaco Caribbean. Plaintiffs’ present information power- 
fully indicates that defendants’ representatives in New 
York controlled decisions on these matters; if so, the most 
important Texaco witnesses and information in the case 
are in New York. The only way all the facts on this 
point, which is central to the pending forum non conreniens 
motion, can be placed before this Honorable Court is to 
reąuire their production by defendants, who control them. 

10. Plaintiffs respectfully submit that this Honorable 
Court should hand down its order reąuiring defendant 
Texaco Panama, Inc. to respond to plaintiffs Hapag-Llloyd 
and Stork Amsterdam, et alf s revised interrogatories and 
requests for production, and deferring hearing of the pend¬ 
ing forum non conveniens motion until appropriate deposi- 
tions, as indicated by defendants’ responses, have been 
taken by plaintiffs. 

Respectfully submitted, 

/s/ MacDonald Deming 

To: Messrs. Fuchsberg & Fuchsberg 
250 Broadway 
New York, N.Y. 

Messrs. Poles, Tublin, Patestides 
& Stratakis 
37 Wall Street 
New York, N.Y. 10005 

(Sworn to by MacDonald Deming on June 29, 1973.) 
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Dcalli (ilainianls' Counsel Mr. Goldstein^ Affidavit of 
29 Jim 1973 in Support «f Plaintiffs’ Application for 

Discovcry 

UNITED STATES DISTRICT COURT 
SOUTHERN DlSTKICT OF NEW YORK 


[Same Title] 


State of New York 
County of New York 

Hakvey Goldstein, being duły sworn, deposes and says: 

I am the attorney for the Public Administrator of the 
County of New York, Administrator of the Estates of 
twelve deceased seamen employed aboard the Brandenburg, 
which was in collision with the sunken hull of the Texaco 
Caribbean on January 12, 1971, approximately one day 
after the Texaco Caribbean was in collision with another 
vessel. 

I am familiar with all the pleadings and proceedings 
heretofore had herein and submit this aflidavit in support 
of plaintiffs’ application for an Order granting them dis- 
covery by interrogatories, production of documents and 
depositions before the argument of defendants’ motion to 
dismiss on the grounds of forum non conveniens. 

I have read the affidavit of MacDonald Deming and of 
Melvin J. Tublin and wish to bring to the Court s attention 
the relationship between Texaco Panama and Texaco in 
that the operation of a world-wide oil and shipping combine 
is involved in this motion for dismissal. 

Assuming that Texaeo Panama has its original corpo- 
rate offices in Panama in order to save on taxes and on 
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Death Claimants ’ Counsel Mr. Goldstein's Affidańt oj 29 

Jun 1973 in Support oj Plaintiffs' Application jor 
Discovery 

shipping costs (seamen’s wages, etc.), that in and of itself 
does not proscribe the advancing of proof that the Corpora¬ 
tion is, in fact, governed, controlled and channeled by its 
operating group in New York City, the management of 
Texaco by reason of stock ownership of Texaco Panama. 
Nor does it permit the inference that the Panamanian 
offices are anything morę than a minimal showcase to 
establish its nominał entity as a Panamanian Corporation. 
By saying this, I do not in any way impugn Texaco Panama, 
nor are any aspersions cast sińce it is all perfectly legał 
and proper. But proper business procedurę has very little 
to do with the issues involved in this motion. What is of 
prime concern is the location of the control of Texaco 
Panama business and vessels. In short—where is the 
throne upon which the King sits? 

Deponent fully believes that it is New York City—and 
that the people in and about New York City are the manage¬ 
ment of Texaco Panama or those in Texaco who control the 
management of Texaco Panama. 

There is ample law for finding that Texaeo Panama, for 
the purpose of this suit, is under the domination and eon- 
trol of Texaco, an American Corporation with its control 
center of activity in its enormous offices at 135 E. 42nd 
Street, the Chrysler Building, New York City, where 
Texaco Panama also has its offices and where both defend- 
ants were served by the United States Marshal upon com- 
mencement of this suit. As such, if this Court does deter- 
mine that degree of control of Texaco Panama by Texaco, 
then the defendants are faced with the insurmountable task 
of explaining away the presence of Texaco in New York 
City as its center of activity and place of business control. 
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Dcath Claimants ’ Counscl Mr. Goldstein’s Affidavit of 29 

Jun 1973 in Support of Plaintiffs' Application for 
Discovcry 

However, the plaintiffs are not dependent upon proving 
that, but only advance it, to show the roads that will be taken 
to establish to the Court’s satisfaction that New York City 
was and is the proper, and perhaps the only practicably 
possible, forum for this suit. 

The offices of Texaco Panama being in New York City; 
as an integrated part of the offices of Texaco in New York, 
that factor only, without any further proof, should estab¬ 
lish New York and this Court as being the locale of the 
seat of ultimate control and authority of the defendants. 

Of course, as stated above, if there is shown the 
requisite degree of control of Texaco Panama by Texaco, 
then can there be any doubt but that we are properly before 
this Court. 

I have been informed that the suits brought in England 
were done so for the purposes of stopping any statute of 
limitations and have not been actively prosecuted or de- 
fended by any of the parties. In fact, service has not even 
been madę on some of the defendants. Ali of this is well 
known to the defendants herein and has been inserted into 
this motion as a strawman issue. In point of fact, the sole 
actively prosecuted suit is before this Court, others in 
England, in Delaware and a suit in rem against other ves- 
sels of Texaco Panama in New York have been started only 
to arrest the passage of time. 

Certainly the fact that there are records in England in 
no manner makes them unavailable herein. Further, I 
have been informed that American ships were involved in 
the rescue operation of the Brandenburg crew and that 
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Death Claimants’ Counsel Mr. Goldstein’s Affidavit of 29 

Jun 1973 in Support of Plaintiffs ’ Application for 
Discoyery 

their officers and crew are witnesses to the location of and 
lack of markings of the Texaco Caribbean. 

The defendants place great storę on the nationality of 
the Texaco Caribbean crew, which sank approximately one 
day before and wnich was totally absent any crew members, 
whether Italian or otherwise, at the time of the collision 
with the Brandenburg—the subject of this suit. Again the 
placing of strawmen by the defendants in this matter only to 
mislead this Court into believing that the fact pattern 
herein involves non-Americans, who were away from and 
cannot possibly add to the storę of information pertaining 
to location and buoy markings of the Texaco Caribbean one 
day later. 

Information has been received that efforts to take steps 
to properly mark the sunken hull of the Texaco Caribbean 
were asked for and were delayed by the New York Office 
of Texaco and Texaco Panama (which one or both of the 
two corporations were the same officials working for at 
that time is surely a ąuestion of fact for determination by 
the triers of fact). 

The defendants seek to avoid the plaintiffs’ rights to 
discover which forum is convenient in defense against this 
motion. Answers to that question are of prime importance 
and cannot be shown by unsubstantiated self-serving affi- 
davits by the defendants’ officials. Let the truth come out, 
give the plaintiffs’ attorneys reasonable leeway to prove 
to this Court’s satisfaction that this suit is not only prop¬ 
erly in this forum but that no other forum is even remotely 
connected with the facts of this suit against the defendants 
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Jun 1973 in Support of Plaintiffs ’ Application for 
Discovery 

for that period of time following the sinking of the Texaco 
Caribbean up to and following the collision of its hull with 
the Brandenburg. 

With American officers of other vessels as witnesses; 
with the officers of both Texaco and Texaco Panama in 
New York City as witnesses; with Texaco Panama owned 
and controlled by Texaco from New York, I respectfully 
submit that "his motion to dismiss should and will be denied 
and ask only that the opportunity to defend the commence- 
ment of suit in New York City be granted by way of 
reasonable discovery. 

WHEREFORE, I respectfully join with plaintiffs Hapag- 
Lloyd AG and Stork Amsterdam N.V. in asking this Honor- 
able Court for permission to discover such facts by way of 
interrogatories, production of documents and depositions to 
establish to the Court’s satisfaction the prcpriety and con- 
yenience of this forum. 

/s/ Harvey Goldstein 

(Sworn to by Harvey Goldstein this 29th day of June, 
1973.) 
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Limitałion of Plaintiffs’ Discovery 

UNITED STATES DISTRICT COURT 
Southern Distkict of New York 

72 Civ. 5008 CMM and Consolidated cases 5009, 5010, 

73 Civ. 92-99, 117, 166 and 182 iJudge Metzner) 

73 Civ. 92-99,117,166 and 182 
(Judge Metzner) 

- ♦- 

[Same Title] 

- « - 

On January 12,1971 there was a collision in the English 
channel of the German vessel Brandenburg with the wreck- 
age of the Texaco Caribbean. This followed a collision on 
January 11,1971 between the Peruvian vessel Paracas and 
the Texaco Caribbean. 

The present Consolidated suits in this Court were 
brought to recover damages resulting to the families of 
twelve deceased crew members of the Brandenburg, and 
for damages resulting from loss of the Brandenburg and 
her cargo. Plaintiffs state that “the suits are based upon 
the failure of the defendants to locate, mark or buoy the 
wreckage of the Texaco Caribbean as reąuired by law” 
(Aff. Deming June 7, 1973, par. 3). There are pending 
three motions being (l)a motion by defendants to dismiss 
the actions on the grounds of forum non cowenicns, (2) a 
motion by plaintiffs for an order permitting discovery re- 
quested in order to oppose defendanfs motion and (3) a 
motion by defendants for a protective order with respect 
to the discovery. The motions were referred to the under- 
signed and hearings were held on the discovery motions on 
May 22 and June 29,1973. This report deals only with the 
discovery motions. 
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Magistrale Jacobs’ Report of 25 Jul 1973 Rccommending 
Limitation of Plaintiffs ’ Discovcry 

I. 

In support of their motion for dismissal defendants 
have offered .he affidavit of Robert II. Dimock, sworn to 
February 6, 1973, (president of Texaco Panama, referred 
to as Texpan) and the affidavit of E.F. Pointon, sworn to 
February 5, 1973 (Management Director of Texaco Over- 
seas Tank Ship Ltd., referred to as TOT). These affidavits, 
briefly stated, set forth the following: Texpan was the sole 
owner of the Texaco Caribbean, registered under the laws 
of Panama. It suffered a total loss on January 11, 1971 
as a result of its collision with the Paracas. On January 12, 
1971 the Brandenburg collided with the hull of the Texaco 
Caribbean. The vessel was managed and operated by TOT, 
incorporated under the laws of Great Britain with offices 
at London, England. The master, officers and crew of the 
Texaco Caribbean were Italian nationals. The British 
Corporation of Trinity House was engaged by TOT to locate 
and mark the wreck of the Texaco Caribbean and to warn 
other vessels of the persence of the wreck. TOT is familiar 
with the steps taken by Trinity House. There are no wit- 
nesses on behalf of Texpan who reside in the United States 
and all of its witnesses (employees of TOT, surviving crew 
members of the Texaco Caribbean, employees of Trinity 
House, crew members of British fishing vessel Accord and 
Viking Warrier) reside in England and are subject to 
compulsory process there. TOT, in the business of ship- 
ping management and operation, manage the Texaco Carib¬ 
bean and other vessels in the Texpan fleet. It equips and 
maintains the vessels, appoints agents of the ports, and 
settles all claims. After the collision the Texaco Caribbean 
broke in two, the forwnrd section sinking immediately while 
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Magistrate Jacobs' Report of 25 Jul 1973 Reconimending 
Limitation of Plaintiffs' Discovery 

the stern sank later. Prior to the sinking of the Branden¬ 
burg, crew members aboard the British fishing vessels (Ac- 
cord and Viking Warrier) observed the approach of the 
Brandenburg and after the sinking picked up survivors and 
the bodies of deceased seamen from the Brandenburg. Ac- 
cording to the affidavit of Pointon, Trinity House, advised 
of the casualty, dispatched its vessel Siren to the scene and 
she displayed a warning signal but apparently this signal 
was not properly interpreted by the Brandenburg and it 
thereafter collided and smk (p. 4). 

Defendants state that the following legał actions are 
pending in England: (1) an action by the cargo owners of 
the Brandenburg against the Paracas, Texacj Caribbean, 
and Trinity House but plaintiffs state this action was “pro- 
tective” and is not active; (2) an action by the Texaco 
Caribbean against the Paracas; (3) an action by the 
Paracas against Texaco Caribbean and (4) an action by 
the Brandenburg against Trinity House. 

Thus, defendants urge that all of the witnesses and 
documents are located outside of the United States and 
are not subject to compulsory process in this Court. De¬ 
fendants stress that there is no question as to (1) where 
the collision occurred; (2) the absence of certain indis- 
pensible parties before this Court, apparently being Trinity 
House and the owner of the Paracas who are subject to 
cross claims by defendants; (3) Trinity House, engaged to 
locate and mark the wreck, is located in England together 
with its personnel and records; and (4) the crews of all 
three vessels involved are foreign nationals nonę of whom 
reside in the United States. Defendants rely particularly 
on the decisions in Fitzgerald v. Westland Marinę Corp., 
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Limitation oj Plaintiffs’ Disco cery 

369 F2d 499, 501 (2 Cir. 1966) ; and Domingo V. States 
Marinę Lines, 340 F. Supp 811 (S.D.N.Y. 1972 Judge 
Bryan). 

Plaintiffs urge that the “seat of authority” for defend- 
ants was in New York. They also urge that the Leslie 
Lykes (an American flag vessel, home port Jacksonville) 
sighted the slowly sinking Texas Caribbean on January 11, 
1971 and stood by it for several hours; and that her crew 
will be available in the United States to testify which 
plaintiffs believe will be that the wreck was unmarked, 
though buoys or other markers could readily have been 
attached had Texpan fulfilled its duty to do so. 

II. 

Plaintiffs state that “Discovery is needed to learn the 
geographical location of vital evidence and witnesses. To 
identify these it is necessary to first identify the central 
merits issues and then ask who has knowledge of them and 
where they live and work and where relevant documents 
on these issues are” (Aff. Deming June 7, 1973, par. 5). 

Defendants object to any discovery on the ground that 
they merely go to the merits of the action and are irrelevant 
to the issues on forum non coiweniens. Plaintiff originally 
served 92 interrogatories which were reduced to 29 and 17 
document requests which were reduced to 10. While de¬ 
fendants have ohjected to most of the requested discovery 
they in effect in the course of the objections have answered 
some of them. 

M- nv of the interrogatories clearly go to the merits 
and appear tc be irrelevant to the questions presented on 








165a 


Magistrate Jacobs ’ Report of 25 Jul 1973 Recommending 
Limitation of Plaintiffs' Discovery 

forum non conueniens. Typical of such items are interroga- 
tory 15 which seeks copies or the substance of all reports 
macie by employees of TOT; 22 which seeks the substance of 
all reąuests madę by Texpan to locate or mark the wreck; 
document reąuest 5 which seeks copies of all documents pre- 
pared or contributed by any survivors of the Texaco Carib- 
bean; and 11 which seeks copies of all documents reporting 
upon any investigation “into any of the circumstances rele- 
vant to the collissions”. Kewever, in view of the impor- 
tance of the actions and the position of plaintiffs as to the 
“situs” of the likely evidence plaintiffs should now be 
afforded liberał discovery, but not broad discovery on the 
merits, as to the location of any witnesses who took part 
or madę any decisions as to locating or marking or buoy- 
ing the wreekage. With this guideline plaintiffs should be 
allowed the following discovery as to the interrogatories: 

As to 1, each office of Texpan, the representative in 
charge, and the functions there performed. 

3, as to the authority of Texpan to do business in New 
York, should be answered. 

5, as to responsibilities of officers of Texpan and their 
functions, should be answered as to “g” (wreck location), 
“h” (wreck removal), and “i” (salvage of Texpan vessels). 

6, as to who in the offices had to decide such matters, 
should be answered as to “c” (whether wreck removal was 
to be undertaken) and “e” (steps to be taken to locate a 
wreck). 

8 should be answered to the extent of furnishing the 
name of any person residing in the United States, now or 
at the time of the collision, who had any discussion or com- 
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Limitation oj Plainliffs’ Discoccry 

munication or participation in decisions as to locating, 
marking or removing the wreck. As revised by the under- 
signod this interrogatory should enable plaintiffs to identify 
and ascertain the location of witnesses. 

As to 21 (the ship management agreement between Tex- 
pan and TOT) defendants should produce any portions 
thereof relating to whether there is authority in any 
representative residing in the United States to employ any- 
one to locate or mark a wreck. 

Exeept as to the above no further answers need be given. 
It is believed that the answers to the interrogatories as 
revised will enable plaintiffs to explore fully the naturę and 
location of witnesses and evidence. 

III. 

Assuming the accuracy of the answers to the interroga¬ 
tories there would be no reason for the production of any 
documents. However, plaintiffs assert that they desire to 
probe the answers to the interrogatories. 

They refer to request 4, seeking documents with regard 
to any Communications on behalf of defendant and Smit- 
Tak, Rotterdam, and Smit-Tug London. They state their 
belief that these parties offered salvage vessels to London 
representatives of Texaco but were advised that “they 
would have to contact New York for authority to charter 
Smit vessels—though ultimately the Smit vessels were not 
hired” (Aff. Deming June 29, 1973, P. 3). Aecordingly, 
defendants should produce all documents between Texaco, 
Texpan, and TOT, on the one hand, and Smit-Tak and 
Smit-Tug on the other hand, for the period of five days 
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commencing with January 11, 1971 0000 relating to the 
marking, locating or buoying of the wreck. 

As to 1, defendants represented at the hearing that at 
the time of the collision Texpan had no office in the United 
States and there was no stationary of Texpan showing any 
United States address. 


IV. 

Within ten days after the service of the required 
answers to the interrogatories or production of documents 
plaintiffs shall file their answer to the motion of defend¬ 
ants as to forum non conuiens. 

Copies of the report are being mailed to counsel and 
any objections should be filed with Judge Metzner not later 
than August 3,1973. 

Dated: New York, New York 
July 25,1973 

Respectfully submitted, 

Martin D. Jacobs 

United States Magistrate 
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Yessel & Cargo*« Lctter Dateil 26 Jul 1973 lo Metzner, J. 
K<‘questing Preeeryation «£ IMaintiflV Orał Deposition 

Ilights 


BY HAND 

July 26, 1973 

The Honorable Charles M. Metzner 
United States District Judge 
United States District Court 
Southern District of New York 
United States Court House 
Foley Sąuare 

New York, New York 10007 

Thomas I. Fitzgerald, as public administrator v. 
Texaco Inc. and Texaco Panama, Inc. 

72 Civ. 5008, and Consolidated cases 72 Civ. 
5009-10, 73 Civ. 92-99, 117, 166 and 182 
Poles, Tublin File #12,515 MJT/JJD 
Our File Nos. 4246-1, -1A 


Your Honor: 

As counsel for plaintiff Hapag-Lloyd (owner of the m/v 
Brandenburg), and for plaintiffs concerned in certain of 
the cargo laden aboard her at the time of her loss, we write 
to ask that plaintiffs Rule 31 right orally to depose defend- 
ants’ representatives concerning witnesses or evidence as to 
location, marking or buoying of the wreck of the Texaco 
Caribbean be preserved in Your Honor’s eventual order on 
the subject motion. 

We have received today Magistrate Jacob’s report of 
July 25,1973, which recommends that Your Honor enter an 
order reąuiring defendants to answer certain interroga- 
tories and respond to certain requests for production earlier 
issued by our clients. We wish in this letter not to discuss 
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Vessel & Cargo'8 Lettcr Datcd 26 Jul 1973 to Metzner, J. 

Reąuesting Preservation oj Plaintiffs ’ Orał Deposition 

Rights 

the merits of any particular interrogatory or reąuest, these 
having been gone over individually in detail at the hearing 
before the Magistrate, but rather to bring to Your Honor’s 
attention an inconsistency in the report which, if uncor- 
rected, would severely limit plaintiffs’ ability to resist de- 
fendants’ motion for the drastic relief of dismissal. 

Magistrate Jacobs states at p. 5 of his report that: 

.. in view of the importance of the actions and the 
position of plaintiffs as to the ‘situs’ of the likely 
evidence, plaintiffs should now be afforded liberał 
discovery, but not broad discovery on the merits, as 
to the location of any witnesses who took part or 
madę any decisions as to locating or marking or 
buoying the wreckage.” 

At page 6, the Magistrate also notes plaintiffs’ “desire 
to probe the answers to the interrogatories”, and accord- 
ingly reąuires defendants to produce certain categories of 
documents in areas covered by interrogatories already rec- 
ommended by the Magistrate. However, the Magistrate 
then recommends that plaintiffs be reąuired, within 10 days 
following receipt of defendants’ answers or production, to 
file their papers answering defendants’ motion to dismiss 
the entire case on grounds of forum non conneniens. 

The problem this recommendation poses is that plain¬ 
tiffs, if this procedurę is followed, will never have any 
opportunity whatsoever to depose defendants concerning 
the location of witnesses or evidence as to locating, marking 
or buoying the Texaco Caribbean’s wreckage. Unless such 
depositions are allowed, plaintiffs will in fact be denied the 
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Rights 

“liberał discovery” which the Magistrate recommends they 
be given. 

We respectfully reąuest that Your Honor’s eventual 
order on this motion clarify this matter by insuring that 
plaintiffs’ FRCP Kule 30 1 b U 11 right to take the deposition 
of any person upon orał examination on reasonable written 
notice is preserved. Where a motion is before the court, as 
here, which requests the drastic relief of complete dismissal 
of the action, and having in mind that orał examination will 
provide plaintiffs their only opportunity to obtain unstudied 
responses from defendants as to the location of witnesses, 
documents, and other evidence relevant to the locating, 
marking, and buoying of the wreekage, plaintiffs earnestly 
submit they should be allowed the liberał discovery contem- 
plated by the federal rules, and recommended by the 
Magistrate. 

We are authorized to say that Messrs. Fuchsberg & 
Fuchsberg, counsel for the several death and personal in- 
jury claimants in these Consolidated actions, join with us in 
our reąuest. 

Respectfully submitted, 

Haight, Gardner, Poor & Havens 

By MacDonald Deming 

Attorneys for Plaintiffs Hapag-Lloyd, 
Stork Amsterdam N.V. et al. 
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Righta 


BY HAND 

Martin D. Jacobs, United States Magistrate 
United States District Court 
Southern District of New York 
Foley Square 

New York, New York 10007 
BY HAND 

Poles, Tublin, Patestides & Stratakis 
Thirty-Seven Wall Street 
New York, New York 10005 
Attention: Alvin Stern, Esq. 

BY HAND 

Fuchsberg & Fuchsberg 

250 Broadway 

New York, New York 10007 

Attention: Harvey Goldstein, Esq. 
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Ohjccting Thereto 

July 27,1973 

Honorable Charles M. Metzner 
United States District Court 
Southern District of New York 
Foley Sąuare 

New York, New York 10007 

Re: Fitzgerald v. Texaco, Inc. and Texaco Panama, 
Inc. 72 Civ. 5008, et seq Our File No. 12,515 
MJT/JJD 

Honorable Sir: 

We refer to Messrs. Haight, Gardner, Poor & Havens’ 
letter dated July 20, 1973 concerning Magistrate Jacobs’ 
report of July 25, 1973 in this matter and object to their 
prerr.ature reąuest for orał depositions of defendants. 

We have reviewed the Magistrate’s report which fully 
covers the present discovery problems involved in this 
matter and it is our position that the report should be 
confirmed as submitted. 

Once again, plaintifFs attorneys are attempting to delay 
the inevitable and are trying to circumvent defen^mts’ 
Motion to Dismiss for forum non coiwcniens. Havin$. jeen 
unsuccessful in obtaining the broad, unlimited diseovery 
sought by way of interrogatories and reąuest for produc- 
tion, plaintifFs now seek to take the orał deposition of de¬ 
fendants “concerning the location of wdtnesses or evidence 
as to locating, marking or buoying the Texaco Caribbean’s 
WTeckage”. 

As stated by Magistrate Jacobs in his report, defend- 
ants’ answers to the revised interrogatories will enable 








Death Claimnnts’ Letter to Magistralo Jacobs of 31 Jul 
1973 Kequesting Preservation of Plaintiffs' Orał 
Depositiou Kights 

(Letterhead of Fuchsberg & Fuchsberg) 

Fuchsberg & Fuchsberg 
Coumelors at Law 
250 Broadway 
New York, N.Y. 10007 
(212) 962-2800 

Honorable Martin D. Jacobs 
United States Magistrate 
United States District Court 
Southern District of New York 
Foley Sąuare 
New York, N.Y. 10007 

Re: Thomas I. Fitzgerald, as Public Administrator 

v. 

Texaco Inc. and Texaco Panama 
72 Civ. 5008 and Consolidated cases 

Dear Magistrate Jacobs: 

This letter is wmitten in support of and in answer to letters 
previously submitted by co-plaintiffs and by defendants. 

Magistrate Jacobs, during all of our discussions, Mr. Dem- 
ing and I repeatedly stated that we wished to depose de- 
fendant Texaco by an officer in New York having knowl- 
edge of the corporate and personal relationship between 
Texaco and Texaco Panama, as well as on the issue of 
control and authority of the Texaco corporate offices and 
officers in New York. 

It was my understanding, and I am surę, Mr. Deming’s, 
that the faction of the deposition of Texaco was settled. 
The issue of dominance and control of Texaco Panama by 
Texaco in the latter’s New York office as its principal place 
of business is of such vital importance to the ultimate ques- 
tion of venue and forum non conveniens that I am truły 
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Death Clainiants’ Letter lo Magistrale Jacobs of 31 Jul 
1973 Kequesting Preservalion ef PlaintifTs' Orał 
Depositiou Kights 

(Letterhead of Fuchsberg & Fuchsberg) 

Fuchsberg & Fuchsberg 
Counselors at Law 
250 Broadway 
New York, N.Y. 10007 
(212) 962-2800 

Honorable Martin D. Jacobs 
United States Magistrate 
United States District Court 
Southern District of New York 
Foley Square 
New York, N.Y. 10007 

Re: Thomas I. Fitzgerald, as Public Administrator 

v. 

Tex.°.co Inc. and Texaco Panama 
72 Civ. 5008 and Consolidated cases 

Dear Magistrate Jacobs: 

This letter is written in support of and in answer to letiers 
previously submitted by co-plaintiffs and by defendants. 

Magistrate Jacobs, during all of our discussions, Mr. Dem- 
ing and I repeatedly stated that we wished to depose de- 
fendant Texaco by an officer in New York having knowl- 
edge of the corporate and personal relationship between 
Texaco and Texaco Panama, as well as on the issue of 
control and authority of the Texaco corporate offices and 
officers in New York. 

It was my understanding, and I am surę, Mr. Deming^, 
that the faction of the deposition of Texaco was settled. 
The issue of dominance and control of Texaco Panama by 
Texaco in the latter’s New York office as its principal place 
of business is of such vital importance to the ultimate ques- 
tion of venue and forum non conueniena that I am truły 
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1973 Requcsting Presewation of Plaintiffs’ Orał 
Deposition Rights 

astonished at the absence of any word whatever in your 
decision. I can only assume that you intend to take up 
the arrangement of the deposition immediately after the 
answers to interrogatories are completed. 

As such, my sole concern is the period of ten days given for 
answers to the defendants’ motions to dismiss. As Your 
Honor appreciates, this matter involves multiple claims of 
varied kinds arising out of a major marinę disaster. Be- 
fore dismissal of a suit, properly b”ought in New York, 
with jurisdiction of this action properly reached, it would 
seem that the plaintiffs should be given every reasonable 
avenue to probe the matter of defendants’ Ne^ York au- 
thority to control and dominate the worldwide shipping 
complex known as Texaco in order to show to this Court 
the extent of local involvement. 

Accordingly, may I respectfully reąuest that this matter of 
the deposition be taken up immediately so that all parties 
will know exaetly what their positions are in order to fully 
place before this court all of the pertinent information on 
the issue of forum non conveniens. 

Thank you for your time and effort herein. 


Respectfully submitted, 

Fuchsberg & Fuchsberg 
Attorneys for Thomas I. Fitzgerald, 
as Public Administrator 
By: Harvey Goldstein 

E:bir 

cc Hon. Charles M. Metzner 
United States District Judge 
United States District Court 
Southern District of New York 
Foley Square, New York, N.Y. 

Haight, Gardner, Poor & Havens 
Poles, Tublin, Patestides & Stratakis 




176a 


CourCs Memorandum Endorsement »f 6 Aug 73 on 
Texaro Defendants’ Motion for Prolective Order 

“August 6, 1973. The Court having read the . 'port of 
Magistrate Jacobs, the letters submitted by counsel in con- 
nection with that report, and reviewing the file, confirms 
the report as submitted. 

So Ordered: 


Charles M. Metzner 
U. S. D. J. 


Court’8 Memorandum Endorsement of 6 Aug 73 on 
Yrssel & Cargo’s Or<ler to Slio» Cause witli Stav of 

18 May 73 

“August G, 1973. The Court having read the report of 
Magistrate Jacobs, the letters submitted by counsel in con- 
nection with that report, and reviewing the fde, confirms 
the report as submitted. 

So Ordered: 


Charles M. Metzner 
U. S. D. J. 
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Vessi*l & Cargo’s Notice of Deposition of Texaco 
Defendants 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 CMM, and Consolidated cases 72 Civ. 5009 and 
5010, 73 Civ. 92-99, 117, 1G6 and 182 CMM 

--- 4 - 

[Same Title] 

- 4 - 

Please take notice that personal injury plaintiffs in 
cases 72 Civ. 5008-10, 73 Civ. 92-99 and 73 Civ. 117, by 
their attorneys Messrs. Fuchsberg and Fuchsberg, and 
plaintiffs Hapag-Lloyd (73Civ. 166) and Stork Amsterdam 
N.V., et al. (72 Civ. 182). by their attorneys Messrs. Haight, 
Gardner, Poor & Havens, will take the depositions of de- 
fendants Texaco, Inc. and Texaco Panama Inc. by their 
respective Presidents, or by one or morę Directors, Officers, 
or Managing Agents designated by each defendant as hav- 
ing knowledge of the location of witnesses, “documents”*, 
or other evidence in the possession of, known to or otherwise 
under the control of defendants Texaco, Inc. and Texaco 
Panama Inc., relating in any way to the locating, marking, 
and/or buoying of any part or portion of the wreck(s) of 
the M/V Texaco Caribbean. 


* As define<l in F.R.C.P. Rule 34(n>, the word “documents” in- 
cludes writings, drawings, graplis, charts, photographs, phono-records, 
and other data compilations from which information can be obtained, 
translated, if necessary, by defendants through detection devices ir.to 
reasonably usable form. 
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Please take fukthek notice that the deposition of the 
President of Texaco, Inc., or of the individuals designated 
in his stead by said defendant under Rule 30<b) (6), will 
take place at Conference Room 1, 22nd Floor, One State 
Street Plaża, New York, New York 10004, at 10:30 in the 
forenoon of the second working day following receipt by 
plaintiffs of fuli, complete and responsive answers to the 
interrogatories, and production of papers pursuant to the 
demand therefor madę effective against them by memo¬ 
randum order of this Honorable Court dated August 6, 
1973. 

Please take fukthek notice that the deposition of the 
President of Texaco Panama Inc., or of the individuals 
designated in his stead by said defendant under Rule 30(b) 
(6), will commence immediately following termination of 
the aforesaid deposition, at the same place and address. 

PLEASE take fukthek notice that counsel are invited to 
attend and cross-examine ii they so desire. 

Yours, etc., 

Messrs. Fuchsbekg and Fuchsberg 
Attorneys of Personal Injury 
Plaintiffs 

By /s/ Edwin A. Weidman 
A Member of the Firm 
250 Broadway 

New York, New York 10007 
212-962-2800 
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Vessel & Cargo'8 Notice of Deposition 
of Tezaco Defendants 

Haight, Gardner, Poor & Havens 
Attorneys for Plaintiffs Hapag- 
Lloyd and Stork Amsterdam N.V., 
et al. 

By MacDonald Deming 

A Member of the Firm 
One State Street Plaża 
New York, New York 10004 
212-344-6800 


To: 

Poles, Tublin, Patestides & Stratakis 
Attorneys for Defendants Texaco, Inc. 
and Texaco Panama Inc. 

37 Wall Street 

New York, New York 10005 

212-944-0580 
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YcsbpI & Cargo’s Nolicc to Texaco Defendants to Admit 
the Truth of Certain Facts 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008, antl Consolidated cases 72 Civ. 5009 and 5010, 
and 73 Civ. 92, 93, 94, 95, 96, 97, 98, 99, 117, 166 and 182 

CMM 

-+- 

LSame Title] 

—-*- 


Please take notice that Plaintiffs, by their attorneys 
Haight, Gardner, Poor Havens and Fuchsberg & Fuchs- 
berg, hereby reąuest, pursuant to Rule 36 of the Rules of 
Civil Procedurę for the United States District Courts, that 
defendant Texaco Panama, Inc. admit the truth of the fol¬ 
iowi ng matters: 

1. Texaco Panama, Inc. had an office and place of busi¬ 
ness at 135 East 42nd Street, N. Y., N. Y., 10017 dur- 
ing the month of December, 1967. 

2. Texaco Panama, Inc. in the month of December, 
1967 caused one or morę letters to issue on stationery 
bearing the following letterhead: 

“Texaco Panama, Inc. 

135 East 42nd Street 
New York, New York 10017 

John I. Mingay 
Chairman 

OF THE BOARL) OF DlRECTORS”. 






mm m nntłŁ* .rac 
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3. Texaco Panama, Inc. during the month of Decem- 
ber, 1967 addressed one or morę letters on said station- 
ery to various owners or disponent owners of vessels 
then in the Texpan time chartered fleet, which included 
the following language: 

Dear Sirs: 

“. . . we have previously informed you that under a 
Ship Management arrangement Overseas Tankship 
(U.K.) Limited would issue voyage orders and handle 
ship positions, ETS’s, ETD’s, etc., on behalf of the 
Texpan time chartered fleet. 

On November 20, 1967 the name of Overseas Tank¬ 
ship Limited. 

Effective Janu^ 1, 1968, Texaco Overseas Tank¬ 
ship Limited will expand their function of Ship’s Man- 
agers and also handle the >perations and routine busi¬ 
ness of vessels owned and chartered by Texaeo Panama 
Inc., under the Ship Management Agreement. 

Ali invoices, including those covering supplemental 
charter hire, should be forwarded to London for Proc¬ 
essing; however, payment of liire and matters pertain- 
ing to charter party terms will continue to be handled 
by Texaco Panama Inc. in New York. 


Kindly instruct the Master (s) of your vessel(s) of 
the foregoing, with specific reference to Deck and En¬ 
gine abstracts, Notices of Readiness, Report of Sound- 
ings and Cargo Tank Dry Receipt. However, Ship 
Utilization Reports should continue to be sent to New 
York. 
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the Truth of Certain Facts 

Please acknowledge receipt and understanding of 
this letter. 


Very truły yours, 

John I. Mingay 
Yours, etc. 

Haight, Gardner, Poor & Havens 

By /s/ Macdonald Deming 

A Member of the Firm 
Attorneys for Hapag, Lloyd & 
Stock Amsterdam M/V et al. 

One State Street Plaża 
New York, NY 10004 
DI. 4-6800 


Fuchsberg & Fuchberg 

By /s/ Harvey Goldstein 

A Member of the Firm 
Attorneys for Personal In jury 
Plaintiffs 

250 Broadway 

New York, N. Y. 10007 
962-2800 
To: 

Messrs. Poles, Tublin, Patestides & Stratakis 
Attorneys for Defendants 
Texaco and Texaco Panama 
37 Wall Street 
New York, N. Y. 10004 
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Affidavit o£ Service 

UNITED STATES DISTRICT COURT 
Southern District of New York 

- ♦- 

[Same Title] 


Peter O. Onuoha, being duły sworn, deposes and says; 
that he is over 21 years of age, and a resident of 40 Wash¬ 
ington Street, East Orange, New Jersey. 

That on the lOth day of August, 1973, he served a true 
copy of the within notice to admit on Poles, Tublin, Pate- 
stides & Stratakis, attorneys for defendants, by delivering 
and leaving same in a conspicuous place in said attorneys’ 
offices, at 37 Wall Street, in the Borough of Manhattan, 
City of New York. 

/s/ Peter O. Onuoha 
P eter O. Onuoha 

Sworn to before me this 
14th day of August, 1973. 


[Seal] 
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UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 CMM (and Consolidated cases), 72 Civ 5009 
and 5010, 73 Civ 92, 93, 94, 95, 96 97, 98, 99, 117, 166 and 

182 

-♦ - 

[Same Title] 


Defendant, Texaco Panama Inc., hereby objects to 
plaintiffs’ Notice to Admit, in its entirety, for the follow- 
ing reasons: 

1. In view of Plaintiffs’ recent discovery motion and 
defendanfs motion for a protective order; the resolution 
of those motions by the report of Magistrate Jacobs; and 
the Orders of this Court dated August 6, 1973 confirming 
the Magistrate’s report as submitted; the service of the 
Notice to Admit at this stage of the litigation constitutes 
harassment, vexation and a complete disregard for the 
orders of the court. Plaintiffs, at this point, are only en- 
titled to the discovery enumerated in the recent report of 
Magistrate Jacobs, as ordered by the court, and are not 
entitled to any further discovery until such time as defend- 
ants’ Motion to Dismiss is decided. 

2. In any event, the admissions sought are totally 
irrelevant and immaterial to the issues in the case, and 




185a 


Texaco Defendants ’ Objection to Plaintiffs ’ Notice to 

Admit 

most especially the sole issue of forum non conveniens which 
is the only issue now presently pending before this court. 

Yours, etc., 

Poles, Tublin, Patestides & Stratakis 
Attorneys for Defendants 

By: /s/ Alvin L. Stern 

A Member of the Firm 
37 Wall Street 
New York, N. Y. 10005 
944-0580 
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Plaintiffs’ Joint Supplemental Noticc of Deposition of 
Texaco Defendants 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 CMM, and Consolidated cases, 72 Civ. 5009 
and 5010, 73 Civ. 92-99, 117, 166 and 182 CMM 

- + - 

[Same Title] 

Please take notice that personal injury plaintiffs in 
cases 72 Civ. 5008-10, 73 Civ. 92-99 and 73 Civ. 117, by 
their attorneys Messrs. Fuchsberg and Fuchsberg, and 
plaintiffs Hapag-Lloyd (73 Civ. 166) and Stork Amster¬ 
dam N.V., et al (72 Civ. 182), by their attorneys Messrs. 
Haight, Gardner, Poor & Havens, will take the depositions 
of defendants Texaco, Inc. and Texaco Panama Inc. by 
their respective Presidents, or by one or morę Directors, 
Officers, or Managing Agents designated by each defendant 
having a knowledge of the names and addresses of the cor- 
porate officers and directors of the defendants, the position 
of each in said defendant or defendants; the location of the 
offices and principal place of business of the defendants and 
the authority, duties and responsibilities of each office; the 
relationship of the defendants each to the other, including 
stockholdings of each in the other, both in percentage of 
shares of the whole and in value, dual or common officers 
and directors, and all questions concerning the manage- 
inent, operation and control of the business of Texaco 
Panama Inc. by Texaco, Inc., including, but not by way of 
limitation, the movement of vessels and morę particularly, 
the “Texaco Caribbean” from the commencement of its 





187a 


Plaintiffs ’ Joint Supplemental Notice of Deposition oj 
Tezaco Defendants 

voyage which culminated in the events, the subject of this 
lawsuit; as having knowledge of the location of witnesses, 
“documents”*, or other evidence in the possession of, known 
to or otherwise under the control of defendants Texaco, Inc. 
and Texaco Panama Inc., relating in any way to the locat- 
ing, marking, and/or buoying of any part or portion of the 
wreck(s) of the M/V Texaco Caribbean. 

Please take further notice that the deposition of the 
President of Texaco, Inc., or of the individuals designated 
in his stead by said defendant under Rule 30(b) (6), will 
take place at Conference Room 1, 22nd Floor, One State 
Street Plaża, New York, New York 10004, at 10:30 in the 
forenoon of the second working day following receipt by 
plaintiffs of fuli, complete and responsive answers to the 
interrogatones and production of papers pursuant to the 
demand therefor madę effective against them by memo¬ 
randum order of this Honorable Court dated August 6, 
1973. 

Please take further notice that the deposition of 
the President of Texaco Panama Inc., or of the individuals 
designated in his stead by said defendant under Rule 30 (b) 
(6), will commence immediately following termination of 
the aforesaid deposition, at the same place and address. 


* As defined in F.R.C.P. Rule 34(a), the word “documents" in- 
dudes writings, drawings, graphs, charts, photographs, pbono- 
records, and other data compilations front which information can be 
obtained, translated, if necessary, by defendants through detection 
devices into reasonably usable fornt. 
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Plaintiffs’ Joint Supplemental Notice oj Deposition oj 
Texaco Dejendants 

Please take further notice that counsel are invited 
to attend and cross-examine if tftey so desire. 

Yours, etc. 

Messrs. Fuchsberg and Fuchsberg 
Attorneys for Personal In jury 
Plaintiffs 

By /s/ Seymour Fuchsberg 
A Member of the Firm 
250 Broadway 

New York, New York 10007 
212-962-2800 

Haight, Gardner, Poor & Havens 
Attorneys for Plaintiffs Hapag- 
Lloyd and Stork Amsterdam 
N.V., et al. 

By /s/ MacDonald Deming 
A Member of the Firm 
One State Street Plaża 
New York, New York 10U04 
212-344-6800 


To: 

Poles, Tublin, Patestides & Stratakis 
Attorneys for Defendants Texaco, Inc. 
and Texaco Panama Inc. 

37 Wall Street 

New York, New York 10005 

212-944-0580 
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Attorney Robert Borden’s Memorandum in Support of 
Motion for Joinder of Nev' Plaintiffs Under Cover of 
His Letler to Clerk Burchardt of 18 Sep 1973 


Sept. 18, 1973 
File No. 

72 Civ 5008—CMM 

Raymond F. Burghardt, 

Clerk of the Court 
United States District Court 
Southern District of 
New York, N.Y. 

Dear sir: 


The enclosed Memorandum is intended to be filed as 
a supplement to the Amicus Curiae Motion with accom- 
panying application for joinder of plaintiffs in the above 
entitled action. The Amicus Curiae information was pre- 
sented the court on Aug. 3, 1973. 

Your cooperation in seeing to it that this Memorandum 
is presented to Judge Metzner and is filed in the papers of 
the case is indeed appreciated. 

Thank you for your cooperation. 

Very truły yours, 

/s/ Rorert Borden 
Robert Borden 

RB: ed 


Notę: The file No. above is the action into which 73 Civ 
117, 73 Civ 99, 73 Civ 98, 73 Civ 97, 73 Civ 96, 73 Civ 95, 
73 Civ 94, 73 Civ 93, 73 Civ 92, 72 Civ 5010—have all 
been Consolidated. 
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Attorney Robert Borden’s Memorandum in Support of 
Motion for Joinder of New Plaintiffs Under Cover of 
His Lctter to Clerk Burghardt of 18 Sep 1973 

UNITED STATES DISTRICT COURT 

Southern District of New York 

72 Civ. 5008 (CMM) 

-♦- 

Ernest Kohn, et al, 

Adolf Hergovich, et al, 

Christa Renate Hornei, et al, 

Alfred Richter, et al, 

Rolf Wizswede, et al, 

Irene Dirksen, Martin Luther, Elsbert Luther, et al, 
(joint heirs) 

Michael Zborowski, Anna Zborowski, et al, (in their 
interest coupled with that of Christa Hornei above). 

—against— 

Naviera Martima Fluvial S. A. 

Texaco Inc. 

Texaco Panama Inc. 

Hamburg Amerika Linę 

-♦- 

Pf.pe Olimpia, et al, 

Anna Ferro, et al, 

Lucianna Giurini, et al, 

Angela Minervini, et al, 

—against— 

Naviera Martima Fluvial S. A. 

Texaco Inc. 

Tf.xaco Panama Inc. 


PLAINTIFFS’ MEMORANDUM 

Liability 

The Paracas collided with the Texaco Caribbean in the 
English Channel. The collision allegedly occurred because 


Plaintiffs, 


Defendants, 


Plaintiffs, 


Defendants, 
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Attorney Robert Borden’s Memorandum in Support of 
Motion for Joinder of Neiv Plaintiffs Under Cover of 
His Letter to Clerk Burghardt of 18 Sep 1973 

of the unsafe and unseaworthy condition of the two vessels 
and the negligence of the defendants. Notę: the plaintiffs 
of the Texaco Caribbean decedents, who are the personal 
representatives of the estates of the deceased crew mem- 
bers, make no claim ugainst Hamburg Amerika Linę. 
Upon contact with the Paracas, the Texaco Caribbean, 
exploded and sank; less than 24 hours later the Branden¬ 
burg collided with the wreckage of the Texaco Caribbean 
and went to the bottom with the loss of 22 crew members. 
It is alleged that the entire transaction: the Paracas- 
Texaco Caribbean collision followed by the explosion on 
the Texaco Caribbean and the subseąuent sinking of the 
Brandenburg was one unbroken chain of events so linked 
together as to constitute a natural whole. Within the con- 
text of this series of events, the defendant, Hamburg 
Amerika Linę used its vessel the Brandenburg so negli- 
gently as to cause the deaths of its seamen. Additionally, 
it is alleged that the Brandenburg was unsafe and unsea¬ 
worthy. The plaintiffs in the Brandenburg disaster are 
the personal representatives of the estates of the deceased 
crew members. 

The applicant here, Robert Borden, Attorney for cer- 
tain of the claimants, has reąuested this Court to join both 
bis clients of the Texaco Caribbean and his clients of the 
Brandenburg in the actions already before this court on 
the grounds that the Brandenburg claimants all have iden- 
tical interests and sińce the sinking of the two vessels 
occurred in one whole transaction, multiplicity of actions 
will be avoided if justice is rendered for all in this common 
forum. (See Applicanfs Amicus Curiae Motion coupled 
with petition for Permissive Joinder with Exhibit B at- 
tached thereto). 


I 


V 
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Motion for Joinder of New Plaintiffs Under Cover of 
His Lctter to Clerk Burghardt of 18 Sep 1973 

C apacity (of the claimants) — l of Robert Borden). 

It is represented to the Court that immediately local 
attorney of record is appointed arrangements wi 1 be madę 
with the Hon. Thomas I. Fitzgerald, Public Administrator 
of the County of New York, to be appointed as the Adminis¬ 
trator of the estates of the decedents, thereupon an applica- 
tion will be madę to the Court to substitute him in place 
of the present named plaintiffs. 

The authority for this procedurę is Russell v. New Am¬ 
sterdam Casunlty Co., 303 F. 2d 674 (1962). At this point 
all procedural reąuisites will be accomplished. 

Notę: The applicant is perfeetly willing to cooperate 
fully with Fuchsberg & Fuchsberg as Attorney of Record. 
It is suggested that the issue of dispute as to representation 
of certain clients should be resolved by such cooperation. 
The Partys Defendant 

On the facts, (Exhibit B, attached to application for 
permissive joinder Hamburg Amerika Linę should be a 
defendant in this action. This entity is available in New 
York where it does extensive business, and where it main- 
tains an office. However, the applicant is again willing to 
cooperate with Fuchsberg & Fuchsberg in this regard, as 
concerns the Brandenburg claimants. 

It is difficult to understand why the action before the 
court does not include the Paracas and Naviera Maritima 
Fluvial S. A. as defendants. However, again the applicant 
is willing to cooperate with Fuchsberg & Fuchsberg. 

JURISDICTIOH 


Texaco Caribbean 
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Motion for Joinder of New Plaintiffs Under Cover of 
His Letter to Clerk Burghardt of 18 Sep 1973 

The deceased crew menbers of tHs vessel were Italian 
nationals who were hired in Italy by Texaco Overseas 
Tankship Ltd, a British Corporation. Texas Overseas Tank- 
ship Ltd is a wholely owned property of Texaco Ino, N?w 
York (Oil And Petroleum YearBook). 

International Register (Petroleum). On the facts, 
as alleged, in the applicants Exhibit B attached to the 
Motion for Permissive Joinder, the overwhelming pre- 
dominance of interests involved in this case are American. 
Texas Overseas Tankship Ltd. is a mere instrument of 
Texaco Inc. in New York. This is the status assigned that 
entity by R. Willoch, Vice President of Texas S. P. A. (the 
Italian subsidiary of Texaco Inc.) in a letter written to 
Captain F. Giurini of the Texaco Caribbean, on June 12, 
1969. In the second paragraph of the letter Mr. Willoch 
tells Captain Giurini: “The recommendations submitted by 
each fleet are being considered by Texaco Overseas Tank¬ 
ship in London and the finał decision will be madę by 
Marinę Department Management in New York.” And 
again in the same letter p. 2 a) 

•‘The time on which you would be assigned to Bahrain, 
if selected will depend entirely upon the decision taken 
by management in New York” 

Upon information and belief, Mr. Willoch in 1971 was 
alsc Manager of Operations, ot Texaco Inc. whose address 
is 135 Fast 42nd St., New York, New York. He was also 
a Vice President of Texaco Inc. and served as aide to Mr. 
John Mingay, Chairman of Texaco Inc., New York. It is 


I 

i 

i 
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Motion for Joinder of New Plaintiffs Under Cover of 
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submitted that there should be no problems in obtaining 
categorical testimony from the pre dominant American 
interests involved in this controversy sińce the key entity 
Texaco Inc. and the key facade Texaco Panama, operate 
out of headąuarters in New York and are available as are 
the key executives who make all the "finał decisions”. 
Copy of the Willoch letter attached hereto and incorporated 
herein as Exhibit A. 

Please notę also that it is Texaco Inc. who speaks for 
the legał liabilities of Texaco Panama Inc. and it is an 
American Co. in Connecticut who insures such liabilities. 

(Letter attached, W. J. Sweeney, senior attorney for 
Texaco Inc., i eD 18,1972, Exhibit B ) 

What forum is conrenient? 

In this case the only forum which is convenient is the 
one in New York. There is no alternative, available and 
morę convenient forum in Italy. Italy is a mere recruit- 
ment center for the "crew of convenience” hired by Texaco 
Panama Inc. The only Texaco presence in Italy is Texaco 
S. P. A. which has no relationship whatsoever to either the 
events or the people involved. The witnesses are in Peru, 
Italy, and the United States. Testimony can be produced in 
this Court by deposition. The increment of official investi- 
gations is easily available to this court. Italian laws deny 
the seaman or his representative a reasonable opportunity 
to invoke the damage provisions of tort principles by setting 
up a situation where the claimant must first prove a crim- 
inal proceeding before he can commence a civil suit. 

The common forum is the United States Admiralty Court. 
Gulf Oil Corporation v. Gilbert. 330 U. S. 501, 67 S. Ct. 
839. 





mt 
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Motion for Joinder of New Plaintiffs Under Cover of 
His Letter to Clerk Burghardt of 18 Sep 1973 

Settlements 

No settlement has been madę which constitutes a bar 
to this action. 

The alleged sethements were madę pursuant to Italian 
law. The depend.ents of the deceased crewmen of the 
Panama flag ship Texaco Caribbean are receiving pensions 
or have received indemnities from the Italian Social Insur¬ 
ance Institute. (Letter, The Travelers, March 14, 1972, 
John C. Settle. attached as Exhibit C.) 

These settlements do not constitute a bar. 

Hertel v. American Export Lines Inc. 

225 F. Supp. 703 (1964). 

Reed v. Steamship Yaka 

373 U S 410, 83 S. Ct. 1349 (1963) 

Under Italian law, the receipt of indemnities or pen¬ 
sions from the Social Insurance Institute or the equivalent 
does not prevent a dependent in an Italian Court from main- 
taining an action for his injuries. Corte di Cassazione, Oct 
2?, 1954, II Diritto Marittimo, 1955, p. 372. 

A release under Workmen’s Compensation Law in- 
cluding the third-party tort feasor has not legał effect in 
an action against another tort-feasor. Nor does such re¬ 
lease constitute a bar to a maritime claim. Lamoreux v. 
San Diego and Arizona Eastern R. R. Co. (1957) 48 Cal, 2d 
617, 311 F. 2d 1. 

The proferred releases in the instant case do not con¬ 
stitute admissible evidence, and even if they did, the aefend- 
ant would still have the burden of proof that the considera- 
tion paid constituted fuli accord and satisfaction for the 
pecuniary losses in the death claims. 
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Motion for Joinder of New Plaintiffs Under Cover of 
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Garrett v. Moore-McCormack Co. 317, U. S. 237, 

6 S. Ct. 246 

A factual situation exists herein entitling a personal rep- 
resentative to invoke the provisions of 46 U. S. C. A. 761, 
762, commonly known as Death on the High Seas Act. 

Under the Death on the High Seas Act, the Federal 
Court has the sole and exclusive authority to pass upon 
and apportion settlements. 

Rademaker’s Estate, 2 N. Y.S 2d 309 166 Misc. 201, 

91938) 

Egan v. Donaldson Atlantic Linę, DCNY 1941, 37 

F. Supp. 909 

Middleton v. Luckenback S. S. Co. Inc., (CANY 

1934) 70 F 2d, 326, cert den. 55 S. Ct. 89, 293, U. S. 

577 

Batkiewiez v. Seas Shipping Co. (DCNY 1943) 53 

F. Supp. 802 

The District Courts of the United States in Admiralty 
are vested with the exclusive authority pursuant to 46 
U. S. C. A. 762, et seq. to make apportionment among the 
dependents and next of kin in claims predicated on the 
provisions of the Act; no one may release or extinguish 
such claim without the Court’s approval. 

In re Nelson, 5 N. Y. S. 2d, 398,401 (1938) 

See also, 

In re Southern Steamship Company’s petition, 135 

F. Supp. 358 
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Fornaris v. American Surety Co. of N. Y. Dc Puerto 
Rico, 1960,183 F. Supp. 339 

In re Rodemaker’s Estate (1938) 2 N. Y. S. 2d 309, 
166 Misc. 201 

The Death on the High Seas Act is applicable to the 
instant case, which arose from a collision on the high seas. 

The Buenos Aires, 5f 2d 425 

The Scotland, 105, U. S. 24,29 

The Belgenland, 114 U. S., 355, 5 S. Ct. 860. 

CONCLUSION 

This case is part and parcel of an entire seąuence of 
events involving a situation which is being litigated in this 
court. Justice reąuires that the litigation should be opened 
up to the claims of the applicanfs clients. 

Respectfully submitted, 

/s/ Robert Borden 
Robert Borden 
Attorney for Plaintiffs. 
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Exhil>it A— Annexed to Robert Borrien Memorandum 

Palermo, June 12, 1969 

PERSONAL AND 
CONFIDENTIAL 

Captain F. Giurini 
S S Texaco Caribbean 

Dear Captain Giurini, 

I have received your letter of June 7th advising mc of 
your private discussion with Mr. 0. L. Fulton and your 
decision to accept the position of Marinę Superintendent 
at Bahrain should you be selected. 

A very important point which may not have been prop- 
erly stressed or which you may have misunderstood is the 
fact that you are our candidate from the Texpan fleet for 
this position. If I had not madę it surficiently elear to Mr. 
Fulton prior to his discussion with you I apoligize for any 
misunderstanding. However, I wish to emphasize now 
that you are one of several candidates chosen from all 
Texaco fleets for this position. The recommendations sub- 
mitted by each fleet are being considered by Texaco Over- 
seas Tankship in London and the finał decision will be madę 
by Marinę Department Management in New York. A finał 
decision has not been reached, and if you are the man 
selected we will communicate with you and arrange for 
your relief. 

Of course, I both officially and personally hope that 
you are the man selected for the job, because all of us in 
this organization feel that you are eminently qualified. 
On the other hand, I have no way of knowing on what 
grounds the finał selection will be madę. Although I can 
assure you that your professional and personal ąualifica- 
tions are of the highest, other factors may have a bearing 
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on the finał selection. Therefore, I wish to tell you now 
that, should you not be chosen, it would not be because of 
your ability. 

To answer the ąuestion which you asked in your letter, 
I can answer as follows: 

a) The time on which you would be assigned to Bahrain, 
if selected, will depend entirely upon the decision 
taken by Management in New York. 

b) With respect to wages, it is expected you would retain 
Master salary and remain on the Texpan payroll for 
the twelve-month period specified. In addition, the 
Company would provide suitable living accommodation 
plus the equivalent of Pound Sterling 100 per month 
living allowance. 

c) As long as you would remain on Texpan payroll, your 
family will continue to be covered with respect to 
medical insurance in the same manner as at present. 
Again I must emphasize that you are one of several 
candidates and that the finał selection has not yet been 
madę. Howevrr, I wish you the best of luck and sin- 
cerely hope that you are chosen. 

Very truły yours, 

/s/ R. WlLLOCH 
R. Willoch 
Vice President 


RW: la 
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TEXACO INC. 

135 East 42nd Street 
New York, N.Y. 10017 

February 18,1972 

W. J. Sweeney 
Senior Attorney 
Robert Borden, Esq. 

Counselor at Law 
181 Grover Street 
Everett, Massachusetts 02149 

SS Texaco Caribbean—Crewman Gerardo 
Minervini, Deceased Our File 1000 

Dear Mr. Borden: 

This will acknowledge receipt of your letter of Febru¬ 
ary 7,1972, addressed to Texaco Panama Inc., advising that 
you have been retained to represent Mrs. Angela De Candia, 
the mother of Gerardo Minervini, a decedent seamen of 
the SS Texaco Caribbean. 

The references in your letter to Naviera Maritima 
Fluvia S.A. and to Hamburg Amerika Linę are not un- 
derstood as well as your references to claims represented 
by you. Your letter of February 7, 1972 in respect to 
Mrs. De Candia is our first notice of your representation 
of any claimant in this matter. 

Since any legał liabilities of the SS Texaco Caribbean 
and of Texaco Panama Inc. are covered by insurance, I 
have referred your letter to Texaco Panama Inc.’s legał 
liability underwrittrs, The Travelers Insurance Company 
in Hartford. Connecticut, for attention and any reply or 
further handling. Should you wish to correspond further 
on this matter, I would suggest that you communicate 
directly with The Travelers Insurance Company or any 
representative designated by them. 

Yours very truły, 


WJS:LA 


/s/ W. J. SWEENY 
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(Letterhead of The Travelers Insurance Company) 

March 14, 1972 

Robert Borden, Esq., Counselor at Law 
181 Grover Street 
Everett MA 02149 

Dear Mr. Borden: 

Re: The SS Texaco Caribbean 

Gerardo Minervini, Deceased 

Your letter of February 7, 1972, addressed to Texaco 
Panama, Inc. advising of your representation on the above 
styled case has been referred to this office for attention 
and reply. Travelers Insurance Company infers the legał 
liabilities of the SS Texaco Caribbean and Texaco Panama, 
Inc. 

Please be advised that our representatives have con?”m- 
mated a settlement with Mrs. DeCandia under the Italian 
law. We must respectfully decline your claim. 

Very truły yours 

/s/ John C. Settle 
John C. Settle, Assistant Secretary 
Casualty-Property Department 
Ocean Marinę Division 

JCS:JZ 
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Bordea Letter to Clerk Burghardt of 8 Oct 
1973 Re Alleged Retainer 


October 8, 1973 
File No. 

72 Civ 5008 CMM 

Raymond F. Burghardt 
Clerk of the Court 
United States District Court 
Southern District of 
New York, N.Y. 

Dear sir: 

On Aug. 3, 1973, I filed an Amicus Curiae Motion in- 
forming the court of the interest of certain associated at- 
torneys and my interest in the above entitled action. 

Recently, I received a reaffirmation of a certain retainer 
which is pertinent to the business of this case. I include 
a copy of this retainer in this letter to you. 

I have marked this affirmed retainer Exhibit I and I 
have attached it to a copy of this letter also luarked Ex- 
hibit I. 


Will you file this Exhibit ard letter in the papers of 
this case so that Judge Metzner will understand that this 
client has restated his retention of my services? 


Thank you for your gracious cooperation. 

Very sincerecly, 

/s/ Robert Borden 
Robert Borden 

RB:ed 

Notę: The file # above is the action into which 72 Civ 
117, 73 Civ 99, 73 Civ y8, 73 Civ 97. 73 Civ 96, 73 Civ 95, 
73 Civ 94, 73 Civ 93, 73 Civ 92, 72 Civ 5010—have all 
been Consolidated. 
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Re Alleged Retainer 

Exhibit I 

Mr. Robert Borden 
Attorney at Law 
c/o 4319 So. 135th St. 

Seattle, Wash. 98168 
U.S.A. 

The Client must complate this retainer agreement fully. 
Be surę that the client places his signature where the X is 
marked. 

The Client (NAME) Ernst Kohn (ADDRESS) 6702 Bad 
Durkheim, Dresdener Str. 26, West Germany Datę: Okt. 
1, 73 retains the Attorney Robert Borden, 181 Grover St. 
Everett, Mass. U.S.A. to perform the legał services men- 
tioned in (1) below. The Attorney agrees to perform 
them faithfully and with due diligence. 

1. The claim, controversy and other matters with refer- 
ence to which the services are to be performed are: To 
prosecute all of the client’s rights arising out of the demise 
or injury to: 

(name of decedent or injured) Christian Kohn (relation- 
ship to Client) Son. 

2. The contingency upon which compensation !j to be 
paid is: Settlement of the claim or the collection of a 
judgment sum awarded by the court for the claim. 

3. Reasonable compensation on the foregoing contingency 
is to be paid by the client to the attorney. Such compen¬ 
sation ( including that of any associated counsel) is not to 
exceed % 40 of the total recovery if litigated or 33>4 if 
settled out of court. Reasonable expenses and disburse- 
ments are to be advanced by the attorney chargeable to the 
client. 
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4. The Attorney will submit all reasonable offers of settle- 
ment to the client. Neither he or any associated lawyer 
will proceed to any settlement unless the Client and all tha 
attorneys involved in the representation of the client agree 
upon the terms and the sum in advance. 

/s/ Ernst Kohn 


(Signature of Client or Clients) 
/s/ Robert Borden 


(Signature of Attorney) 
Robert Borden 

Clienfs personal information 

1. Widow’s name and her birthdate:. 

2. Chilaren’s names and birthdates:. 


3. Parents names and birthdates (as next of kin if there 
is no widów) Ernst Kohn, 8.1.21 (father—Frieda Kohn, 
geb. Pettke, 19.10.22 (mother). 

4. On the back of this page list every money contribution 
which the decedent madę for the support of dependents. 
List the names, agcs and the relationship to the decedent 
of every person in the household. State any monies you 
have received in so called “settlement”. Send a copy of 
any release or settlement signed by you to me immediately. 

Notę: your copy of this agreement will be sent to you 
immediately upon receipt by this Office. 
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Texaco Defendants’ Answers to Plaintiffs’ 
Interrogatories 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ 5008 CMM (and Consolidated cases), 72 Civ. 5009 
and 5010, 73 Civ. 92, 93, 94, 95, 96, 97, 98, 99, 117, 166 

and 182 

-+- 

[Same Title] 


Defendant, Texaco Panama Inc., by its attorneys, 
Poles, Tublin, Patestides and Stratakis, answering the in- 
terrogatories propounded by plaintiffs states upon informa- 
tion and belief as follows: 

Question 

1. Identify each office of Texaco Panama Inc., the 
representative in charge thereof and the functions there 
performed. 

Answer 

Texaeo Panama Inc. has, and at the tirne of * .e subject 
casualty had, only one office located at Via Transmica 
Panama, Republic of Panama. Texaco Panama Inc. is a 
company engaged in the marketing of petroleum products 
in the Republic of Panama and in worldwide marinę trans- 
portation. The company’s marketing operations include 
ownership of facilities in Panama City and Colon and its 
products are marketed by 31 service stations throughout 
the Republic of Panama. Marinę Transportation operations 
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include ownership of vessels engaged in the worldwide 
transportation of petroleum products. 

In January, 1971 the person in charge of said Office 
was Mr. Michael I. Malcolmson. 


1971 Address 

c,o Texaco Panama Inc. 
Trans Isthmian Highway 
Panama City, Panama 


Present Address 

Rua Getulio Dos Nedes 26 
Rio de Janeiro 
Guanabara, Brazil 


The person presently in charge of said Office is Mr. 
Robert R. Dimock whese address is: Edificio Cerro, Bonito, 
Calle 1A, Parąue Lefeore, Panama, Republic of Panama. 


Question 

3. If Texpan has been authori/.ed to transact business 
in the State of the New v 'rk, please identify the datę of 
the initial authori..ation, and state whether that authoriza- 
tion is still in effect. 


Answer 

Texaco Panama Inc. has never been authorized to 
transact business in the State of New York. 

Question 

5. Please identify, by office address, the Texpan 
oflice (s) responsible from December 1, 1970 through Feb- 
ruary 28, 1971 for the following operations: 

g. wreck location. 
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h. wreck removal; and 

i. salvage of Texpan vessels. 

Since Texpan at the aforemcntioned times only had one 
office, the ultimate responsibility for the above functions 
would rest in that office. However, the day-to-day operation 
of the Texpan owned vessels, including problems of wreck 
location, wreck removal, salvage, and decisions to be madę 
with respect thereto had at the time specified been delegated 
to Texaco Overseas Tankship Ltd. (TOT). TOT performed 
the above mentioned functions through its offices in Monte 
Carlo and London. 

Question 

6. Who in these offices deciues, or has powe: to decide: 

c. whether salvage, or wreck removal was to be under- 
taken with regard to Texaco Caribbean; 

e. what steps were to be taken, if any, to locate and/or 
mark the wreck of the Texaco Caribbean. 

Answer 

Since aotual authority and responsibility for the above 
was delegated to the offices of TOT, the personnel who 
madę decisions or had power to make decisions in the above 
matters would be and in fact was the Managing Diiector 
of TOT and the General Manager of TOT’s Monte Carlo 
office. 


r i 

•> 


t 
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Question 

8. State the name of any person residing in the United 
States, now or at the time of the collision, who had any 
discussion or communication or participation in decisions 
as to locating, marking or removing the wreck. 


Answer 

Ali discussions, Communications and participation in de¬ 
cisions relative to locating, marking or removing the wreck 
of the Texaco Caribbean involved persons located in En- 
gland and Monte Carlo. Some Communications of an in- 
formational naturę, liowever, were received by the below 
listed persons. 

1. Mr. John I. Mingay 

(a) Present Address 
Seaside Towers 

95 Throncliffe Drive 
Toronto, Ontario, Canada. 

(b) Address in January 1971 
247 South Compo Road 
Westport, Connecticut 

2. Mr. H. R. Cristensen 

(a) Past and Present Address 
226 McKinley Place 
Ridgewood, New Jersey 

In addition, it should be noted ł hat there were articles 
that appeared in various United States newspapers on or 
abcut the time of the occurrence herein. These articles con- 
tained much the same information as that received by the 
above listed persons. 
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Question 

21. Pleas > set out in detail each and every term of the 
Ship Management Agreement in effect between Texpan 
and TOT on January 11, 1971 relating to whether there 
is authority in any representative residing in the United 
States to employ anyone to locate or rnark a wreck. 

Answer 

The Ship Management Agreement between Texpan and 
TOT does not give any authority to any person residing in 
the United States to employ anyone to locate or mark a 
wreck. 

Dated: New York, New York 
October 5, 1973 

Poles, Tublin, Patestides & Stratakis 

By /s/ Alvin L. Stern 
Member of the Firm 
Attorney for Defendant, 

Texaco Panama Inc. 

37 Wall Street 

New York, New York 10005 
(212) 944-0580 


* V 

\ 
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Tezaco Defendants’ Answers to Plaintiffs ’ Interrogatorics 
To: 

Haight, Gakdner, Poor & Havens 
Attorneys for Plaintiffs, Hapag 
Uoyd, Stork Amsterdam, et al 
One State Street Plaża 
New York, New York 10004 

Fuchsberg & Fuchsberg 
Attorneys for P ł aintiffs, 

Thomas I. Fitzgerald, etc. 

250 Broadway 
New York, New York 


i 
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Texaco Defendants’ Answers to Plaintiffs ’ lnterrogatories 

State of New York ) 

County of New York j ss " 

John J. Devine, being duły sworn, deposes and says: 

1. I am an attorney at law, associated with the film of 
1*P)LES, Tublin, Patestides & Stratakis, attorneys for the 
defendant, Texaco Panama Inc., herein. 

2. I have read the foregoing Answers to lnterrogatories 
and know the contents thereof and that the same is true to 
the best of my knowledge or information and belief. 

3. The sources of my information and the grounds of 

my belief are statemmts, records, documents and informa¬ 
tion supolied to me by agents and employees of the de¬ 
fendant. , 

4. The reason this verification is madę by deponent and 
not by said defendant is that said defendar. is a foreign 
Corporation. 


/s/ John J. Devine, Jr. 
John J. Devine, Jr. 


Sworn to before me this 
Gth day of October, 1973. 


Bkatrix des Marets Dodd 
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Texaco Defcndants’ Responae io Plainliffs’ Reąuest £or 
Production of Documents 

UNITED STATES DISTRICT COURT 
Southern Distkict of New York 

72 Civ. 5008 CMM land Consolidated cases), 72 Civ. 5009 
and 5010, 73 Civ. 92, 93, 94, 95, 96, 97, 98, 99, 117,166 and 

182 . 

- -4 - 

[Same Title] 

- 4 - 

Defendant, Texaco Panama Inc., by its attorneys, Poles, 
Tublin, Patestides and Stratakis, in response to plaintiffs’ 
Reąuest for Production of Documents, States as follows: 

4. Produce all documents between Texaco, Texpan, and 
TOT, on the one hand and Smit-Tak and Smit-Tug on the 
other hand, for the period of five oays commencing with 
January 11, 1971, 0000 hours, relating to marking, locat- 
ing or buoying of the wreck. 

Attached is a copy of the only telex sent or received dur- 
ing said time. The telex was sent by Smit-Tak, London to 
TOT, London, confirming a bid madę by Smit-Tak to TOT 
regarding salvage and diving operation on the wreck of the 
Texaco Caribbean. 
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Texaco Defendants’ Response to Plaintiffs* Reąuest for 
Production of Documents 

Dated: New York, New York 
October 5, 1973 

Poles, Tublin, Patestides & Stratakis 

By /s/ Alvin L. Stern 
Member of the Firm 
Attorneys for Defendant, 

Texaco Panama Inc. 

37 Wall Street 
New York, New York 10005 
(212) 944-0580 


To: 

Haight, Gardner, Poor & Havens 
Attorneys for Plaintiffs, Hapag 
Lloyd, Stork Amsterdam, et al 
New York, New York 10004 

Fuchsberg & Fuchsberg 
Attorneys for Plaintiffs, 

Thomas I. Fitzgerald, etc. 

250 Broadway 
New York, New York 
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Texaco Defendants ’ Response to Plaintiffs ’ Reąuest jor 
Production oj Documents 

TEXKNIGHT B LON 
SMIT TAK LONDON 
TELEX NO 884456 

Attention Captain Watson Marinę Superintendent 

Please urgently convey to above gentlemen the following 

message 

“Tkxaco Cakribbean” : 

Sunk off Folkstne 

Reference our earlier telcon concerning charter of “Bever” 
salvage vessel to carry out diving in accordance your re- 
quirements we confirm offering on daily charter as follows. 

Dutch guilders 4250 per day (exchange ratę 8.55 to pound) 
of 24 hours time coommences upon vessels departure from 
Rotterdam until vessels return to Rotterdam on completion 
of work. 

The above is inclusive all bunkers consumed, any port 
charges etc. also messing for charterers personnel and all 
diving services performed. 

We understand that there may be a reuirement to pick up 
your representative at Dover en route to location and re¬ 
turn via Dover. 

Plans of the vessel can be madę available to assist divers. 
This offer is madę subject vessel available and, we under¬ 
stand that a decision may be madę at approx 1600 hours 
today. 

Message ends. 

Weil received?? 




Yes well recd thanks 
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Vr88el & Curgo'a Order to Show Cause with Stay of 12 

Oct 73 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008, and Consolidated Cases, 72 Civ. 5009 and 
5010, and 73 Civ. 92, 93, 94, 95, 96, 97, 98, 99, 117, 166 

and 182 CMM 

- » - 

[Same Title] 

- + - 

Now upon the annexed affidavit of MacDonald Deming, 
Esq., with exhibits, and supporting Memorandum of 
Authorities, 

It is hereby ordered that defendants Texaco, Inc. and 
Texaco Panama, Inc. are to show cause before Magistrate 
Jacobs of this Court in Room 1602, United States Court- 
house, Foley Sąuare, Manhattan, on Friday, the 19th day 
of October, 1973, at 10 o’clock in the forenoon, or as soon 
thereafter as counsel may be heard, who shall hear this 
application and report to the Court why an Order should 
not be handed down herein as follows: 

1. Requiring defendants Texaco, Inc. and Texaco 
Panami., Inc., pursuant to plaintiffs* notice of deposition 
served upon defendants August 13, 1973, to make available 
Mr. John I. Mingay of Toronto, Canada, and Mr. H. R. 
Cristensen, of Ridgewood, New York, or others, for 
depcsition; 

2. Requiring defendant Texaco Panama, Inc. to make 
fuli and complete response to plaintiffs Hapag-Lloyd’s and 
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Vessel & Cargo’s Order to Show Cause with Stay of 

12 Oct 73 

Stock Amsterdam, N.V., revised interrogatories, as modi- 
fied by Magistrate Jacobs’ report of July 1973; 

3. Determining that defendant Texaco Panama, Inc.’s 
objection to plaintiffs’ notice to admit of August 10, 1973, 
is not justi.fied, and reąuiring defendant to serve its answer 
to said notice; and 

4. Providing that plaintiffs must file their papers in 
opposition to defendants’ motion to dismiss within twelve 
days after fuli and satisfactory compliance by defendants 
with points 2 and 3 above, and/or within twelve days after 
receipt by plaintiffs of fuli, complete and signed transcripts 
of all depositions taken pursuant to point 1 above, which- 
ever occurs latest; 

And it is further ordered that personal service of a 
copy of this order, and of the papers upon which the same 
is granted, on Messrs. Poles, Tublin, Patestides & Stratakis, 
as attorneys for defendants Texaco, Inc. and Texaco 
Panama, Inc., and upon Messrs. Fuchsberg & Fuchsberg, 
as attorneys for plaintiff Thomas I. Fitzgerald, Public Ad¬ 
ministrator, who together with attorneys for movants are 
all the attorneys concerned in this action, on or before 
4:00 P.M., Friday, October 12, 1973, shall be sufficient 
service of this order; 

And it is further ordered that all other proceedings 
in these actions be and hereby are stayed until the hearing 
and determination of this motion brought on by order to 
show cause, and the subseąuent entry of an order thereupon. 
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Vessel & Cargo’s Order to Show Cause with Stay of 

12 Oct 73 

New York, New York 
Dated: October 12, 1973. 


To: 


/s/ Charles M. Metzner 

U.S.D.J. 


Poles, Tublin, Patestides & Stratakis 
37 Wall Street 
New York, N. Y. 10005 


Fuchsberg & Fuchsberg 
250 Broadway 
New York, N. Y. 10007 


Haight, Gardner, Poor & Havens 
One State Street Plaża 
New York, N. Y. 10004 
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Affidavit i:i Support of Application for Order to Show 
Cause with Stay 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008, and Consolidated Cases, 72 Civ. 5009 and 
5010, and 73 Civ. 92, 93, 94, 95, 96, 97, 98, 99, 117, 166 

and 182 CMM 


[Same Title] 

State of New York ) 

County of New York J 88 " 

Mac Donald Deming, being duły sworn, hereby deposes 
and says: 

1. I ani a member of the Firm of Haight, Gardner, 
Poor & Havens, attorneys for plaintiffs Hapag Lloyd A.G. 
(73 Civ. 166) and Stork Amsterdam N.V., et al. (73 Civ. 
182), and am familiar with all the pleadings and proceed- 
ings heretofore had in this matter. This affidavit is sub- 
mitted in support of plaintiffs’ application for an Order 
to Show Cause, madę this datę. 

2. These actions arise out of the collision on January 
12, 1971 of the German vessel Brandenburg with the un- 
buoyed and unmarked wreckage of the Texaco Caribbean 
on the high seas, where that wreckage lay following a col¬ 
lision on January 11, 1971 between the Peruvian vessel 
Paracas and the Texaco Caribbean. 

3. Plaintift Hapag Lloyd A.G. seeks damages from 
defendant Texaco Panama, Inc. for the loss of the M/V 
Brandenburg, and, as bailee, for loss of cargo laden aboard 
her at the time of the collision. Plaintiffs Stork Amsterdam 
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Affidavit in Sunport of Application for Order to Show 
Cause with Stay 

N.V„ et al., seek damages from defendant Texaco Panama, 
Inc. for the loss of their cargo laden aboard the M/V 
Brandenburg at the time of the collision. 

4. Defendants Texaco, Inc. and Texaco Panama, Inc. 
have moved to dismiss all of the above-captioned Consoli¬ 
dated cases (including twelve death and personal injury 
claims) on (among others) the ground of forum non con- 
neniens. Following service of discovery demands by plain- 
tiffs upon defendants, and defendants’ objections thereto, 
the parties were heard as to the disputed discovery by 
Magistrate Jacobs, whose report issued on July 25, 1973. 
The report reąuired defendants to respond to certain inter- 
rogatories and demands for production of documents, as 
modified by Magistrate Jacobs, and also reąuired plaintiffs 
to file their answer to defendants’ motions to dismiss within 
ten days after service of the reąuired answers. Since no 
mention was madę in the Magistrate’s report of the pro¬ 
cedurę to be followed for plaintiffs to obtain depositions of 
defendants on the basis of the information to be disclosed 
in the forthcoming answers, counsel for all parties ad- 
dressed letters to Judge Metzner urging their various 
positions on this subject; this Court’s Memorandum Order 
of August 6, 1973, though noting receipt and review of the 
report and letters, confirmeu the report as submitted with- 
out alteration, and without other comment on the deposition 
point. Copies of Magistrate Jacobs’ report, counsels’ three 
letter submissions, and this Court’s Memorandum Order of 
August 6,1973 are attached hereto as Exhibits A-l through 
A-5, in chronological order. 

5. Plaintiffs served defendants with a notice to admit 
on August 10, 1973, and with a supplemental notice of 
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Affidavit in Support of Application for Order to Show 
Cause with Stay 

deposition on August 17, 1973; defendants thereafter 
served an objection to plaintiffs’ notice to admit, and aa- 
dressed a letter to counsel for plaintiffs stating that they 
were treating plaintiffs’ notices of depositions as nuli and 
void; counsel for death and personal injury plaintiffs re- 
sponded by stating his contrary understanding of the terms 
of Magistrate Jacobs’ report, and the Court’s subsequent 
order. Copies of these documents are attached hereto as 
B-l through B-5, respectively. 

6. On October 5, 1973, defendants served their an- 
swers, a copy of which is attached hereto as Exhibit C. The 
inadequacy of the answers is explored in detail in the 
accompanying memorandum. 

7. Plaintiffs on this motion ask that defendants be re- 
ąuired to answer plaintiffs’ notice to admit (Exhibit B-l 
heretot, produce witnesset for deposition (pursuant to 
Exhibit B-2), and make fuli and sufficient answers to plain¬ 
tiffs’ interrogatories, as modified by the Court’s memoran¬ 
dum order of August 6, 1973. 

8. Defendants bring on this motion by order to show 
cause owing to the ten-day deadline contained in Magistrate 
Jacobs’ report of July 25, 1973. Plaintiffs, if reąuired to 
observe the deadline, would be forced into the position of 
having to submit their answers to defendants’ motion for 
the drastic relief of dismissal, without having received the 
benefit of fuli written discovery on appropriate subjects 
from defendants bearing upon the motion, and without any 
opportunity to take the orał deposition of d^endants on 
such topics at all. As the attached memorandum shows, 
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Affidavit in Support of Application for Order to Show 
Cause with Stay 

this would be clearly improper under the authorities in 
this District. 

9. Plaintiffs accordingly move this Honorable Court 
to hand down its order as described in the order to show 
cause, and further respectfully reąuest that the time for 
plaintiffs to file their papers in opposition to defendants’ 
motion to dismiss the above-captioned cases be deferred 
until twe!ve days after the terms of that order have been 
fully and satisfactorily complied with by defendants. 

10. No previous application has been madę for this or 
similar relief, save as hereinabove described. 

/&/ MacDonald Deming 


Sworn to this 12th day 
of October, 1973. 
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Texaco Defendants’ Affidavit iu Opposition to 
Plaintiffs’ Order to Show Cause 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 CMM (and Consolidated cases), 72 Civ. 5009 
and 5010, 73 Civ. 92, 93, 94, 95, 96, 97, 98, 99, 117, 166 

and 182. 

-+- 

[Same Title] 


State of New York ^ 

County of New York 

Alvin L. Stern, being duły sworn, deposes and says: 

1. I am a member of the firm of Poles, Tublin, Pates- 
tides, and Stratakis, attorneys for defendants, Texaco Inc. 
and Texaco Panama Inc., and am familiar with all the plead- 
ings and proceedings heretofore had in this matter. This 
affidavit is submitted in opposition to plaintiffs’ motion, 
brought on by Order to Show Cause dated October 12,1973, 
for an order (1) permitting plaintiffs to take the deposi- 
tions of Mr. John I. Mingay and Mr. H. R. Christensen; 
(2) reąuiring defendant, Texaco Panama Inc., to make 
further answer to plaintiffs’ revised interrogatories; (3) 
overruling the objections of defendant, Texaco Panama Inc., 
to plaintiffs’ Notice to Admit, dated August 10, 1973 and 
reąuiring said defendant to answer same; and (4) allowing 
plaintiffs further time within which to respond to defend¬ 
ants’ motion to dismiss. 
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Texaco Defendants’ A(fidavił in Opposition to 
Plaintiffs ’ Order* to Show Cause 

2. The factual background and details out of which 
the present litigation arises is fully covered in the report 
of Magistrate Jacobs dated July 25, 1973 (annexed hereto 
as Exhibit 1) and will not be repeated herein. 

3. On July 25, following a fuli and complete hear- 
ing, Magistrate Jacobs issued his report to the Court con- 
cerning the discovery aspects of this matter. In that report, 
which was confirmed by order of the Court dated August 
6, 1973, Magistrate Jacobs set out as a guideline the 
following: 

«* * # iib era j discovery, but not broad discovery 
on the merits, as to the location of any witnesses 
who took part or madę any decisions as to locating 
or marking or buoying the wreckage.” 

A copy of this Court’s order confirming the award is an- 
nexed hereto as Exhibit 2. 

4. Magistrate Jacobs’ report, which was confirmed as 
submitted, following the receipt by the Court of several 
letters concerning the taking of depositions (part of the 
relief sought herein), and after fuli consideration of those 
letters and the file, completely disposed of the discovery 
issues now being presented for the second or third time to 
this Court on this motion. 

5. Despite the fact that the Court had given considera¬ 
tion to all discovery aspects which might be permissible at 
this stage of this litigation, plaintiffs’ attorneys took it 
upon themselves, after the decision of this Court had been 
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Texaco Defendanłs ’ Affidavit in Opposition to 
Flaintiffs’ Order to Show Cause 

rendered and in complete disregard of this Court’s orders, 
to attempt to serve a Notice to Admit and several Notices 
of Examination Before Trial. 

6. In taking this action, plaintiffs’ attorney further 
confused tha record in this matter, precipitated a further 
motion directed toward discovery and are further delaying 
the ultimate resolution of the matters. 

7. A comparison of the Magistrate’s report and the 
guidelines established therein with plaintiffs’ Notice to 
Admit and reąuest for further answers to interrogatories 
clearly establishes the inappropriateness of the relief being 
sought on this motion. It is obvious that plaintiffs are now 
attempting to obtain the same discovery that was previously 
denied by this Court by attempting to employ a different 
method of discovery. 

8. The defendants herein have consistently supplied 
plaintiffs with all available information and answers inso- 
far as tliey were reąuired to do so under the Federal Rules 
of Civil Procedurę and this Court’s orders. Despite this 
fact, plaintiffs continue to harass the defendants and waste 
the time of this Court by indulging in “fishing expeditions” 
by seeking information that is irrelevant and concerns 
events that occurred some two or three years prior to the 
subject casualty and some five years prior to the commence- 
ment of this litigation. 

9. The sole issue before the Court is whether or not 
it would be morę convenient to hołd the trial of this matter 
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Texaco Defendanłs’ Affidarit in Opposition to 
Plaintiffs’ Order to Show Cause 

in this Court or in England. The answer to that ąuestion 
depends to a large extent on the present location of the 
witnesses and documents necessary to try the matter. The 
iocation of defendants’ offices or potential witnesses some 
five years ago and some two and three years prior to the 
casualty which is the subject of this litigation is totally 
irrelevant. 

10. Plaintiffs in their Notice to Aumit have reąuested 
that defendant, Texpan, admit or deny the existence or 
non-existence of certain facts during the month of Decem- 
ber, 1967. The collision which is the subject of this litiga¬ 
tion occurred in January, 1971 (some three years later). 
The present litigation was commenced in December, 1972 
and January, 1973 (some five years later). Clearly the 
matters which defendant is asked to admit or deny has no 
possible relevance to the issues now before the Court and 
can in no way shed any light on the present location of the 
witnesses and documents necessary to the trial of this 
matter. 

11. Even if defendant had an office in New York at the 
present time, which it does not, answers to plaintiffs’ 
Notice to Admit would be inappropriate in view of the 
guidelines established by this Court in Magistrate Jacobs’ 
report and the irrelevance of the matters on which dis- 
covery is sought. (See also Fitzgerald V. Westland Mańne 
Corp., 369 F. 2d 499 [2 Cir. 1966] and Domingo V. States 
Marinę Lines, 340 F. Supp. 811 [S.D. N.Y. 1972]). 

12. Plaintiffs however have not stopped with their 
Notice to Admit. In addition, they are attempting to seek 
the same information by means of compelling defendant to 
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Plaintiffs ’ Order to Show Cause 

furnish further answers to thi ir interrogatories. Specific- 
ally, plaintiffs have reąuested defendant to identify the 
location of its offices and the names of those persons in 
charge thereof during the periods November 1, 1967 
through March 31, 1968 and November 1, 1970 through 
March 31, 1971. This Court, however, has already deter- 
mined that such information is irrelev?nt and revised the 
original wording of plaintiffs’ interrogatories when it di- 
rected that they be answered with the Court’s “guideline” 
in mind. That guideline, ąuoted herein on page 2, allows 
plaintiffs Jiberal discovery as to the present location of 
witnesses etc. Personnel located in an office some three 
years prior to the subject casualty certainly do not fali into 
the category of persons contemplated by the Court’s guide- 
lines. 

13. Kceping all the above in mind, defendant answered 
plaintiffs’ interrogatories as revised by this Court and 
plaintiff is not now entitled to any further answer. Any 
further answer would in no way assist plaintiffs in es- 
tablishing the prt^ent location of any witnesses or docu- 
ments which is the only permissible area of discovery at 
this time as set out by order of the Court and the report 
of Magistrate Jacobs. 

14. As was stated by this Court in Blumenthal V. 
Lukacs, 2 F.R.D. 427 (S.D.N.Y. 1942), at page 428: 

“After examining the affidavits submitted, I am 
of the opinion that no connection has been shown 
between the matters sought to be elicited from the 
plaintiff and the issue m the case. At best, it is 
highly conjecturel and it seems that the defendant 
hopes that answers to these ąuestions may reveal 
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Plaintiffs’ Order to Show Cause 

information beneficial to the defendant. The new 
Federal Rules of Civil Procedurę, 28 U.S.C.A. fol- 
lowing section 723c, have liberalized the scope of 
examination before trial. Nevertheless, relevancy 
to the issue is still the test, and in my opinion, the 
defendant has failed to meet it.” 

15. In summary, it is elear that the information sought 
by plaintiff by means of reąuests for admissions and 
further answers to interrogatories is irrelevant to the 
issues now before this court, and defendants’ objections 
thereto should be sustained. In the case of Burns v. Phillips, 
50 F.R.D. 187 (N.D. Ga. 1970), defendant sought dis- 
covery on matters which occurred prior to the accident 
there sued upon. The Court, in sustaining plaintiffs’ objec¬ 
tions stated a„ page 188: 

“The objected-to reąuests all relate to persons not 
involved in this litigation and to events which trans- 
pired some tivo years before the accident in ąuestion 
occurred. Defendants contend that the admissions 
would be admissible for purposes of impeaching 
Plaintiff Rebel Burns’ deposition testimony and to 
rebut deposition testimony which has been obtained 
from certain other witnesses. 

14, 5] The purpose of the rule pertaining to re¬ 
ąuests for admissions is to expedite trial by remov- 
ing essentially undisputed issues, thereby avoiding 
the time, trouble and expense which otherwise would 
be reąuired to prove those issues. Moosman V. Joseph 
P. Blitz, Inc., 358 F. 2d 686 (2d Cir. 1966); Syra- 
cuse Broadcasting Corp. v. Newhouse, 271 F.2d 910 
(2d Cir. 1959). This purpose is best served by ad- 
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hering to the rule’s reąuirement that the reąuested 
admissions by relevant to the issues in the case. If 
usefulness for purposes of impeachment were ac- 
cepted as the criterion of relevancy , the relevancy 
test would for all practical purposes be worthless .” 
lEmphasis supplied] 

16. In addition to attempting to obtain discovery on 
lnatters which are clearly irrelevant, plaintiffs have served 
several notices of examination before trial on the defen- 
dants herein. Not only is the scope of the depositions, as 
spec i fi ed in Plaintiffs’ Supplemental Notice, outside the 
guidelines established by this Court as permissible areas 
of discovery, but this Court has already denied plaintiffs’ 
reąuest to take these depositions and the additional dis- 
covery herein sought 

17. As previously stated, Magistrate Jacobs issued his 
report on July 25, 1973. On July 26, 1973 and again on 
July 31, 1973 by letters addressed to the Court (Plaintiffs’ 
Exhibit A-2 and A-4), plaintiffs specifically reąuested an 
opportunity to take depositions and stated that it could 
not do so within the 10 days speeified in Magistrate Jacobs’ 
report. Subseąuently, on August 6, 1973 this Court, having 
reviewed the Magistrate’s report and the above-mentioned 
letters confirmed that report as submitted. The Court’s 
“memorandum endorsed” read as follows: 

“August 6, 1973 the Court having read the re¬ 
port of Magistrate Jacobs, the letters submitted by 
counsel in connection with that report , and review- 
ing the file, confirms the report as submitted. So 
Ordered.” [Emphasis suppliedj 
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Plaintiffs’ Order to Show Cause 

18. Clearly, based on the above described seąuence of 
events and the language used by the Court in confirming 
the Magistrate’s Report, plaintiffs’ request was denied. 
Had the Court determined that such depositions were re- 
ąuired, it would have so provided in its order and would 
have given plaintiffs the additional time requested. 

19. In any event, it should be noted that Mr. John I. 
Mingay is no longer a director, officer or employee of either 
Texpan er Texaco, and his testimony would ’ jt, there- 
fore, be binding on the defendants herein (See Park & Til- 
ford Distillers Corp. V. Distillers Co., 19 F.R.D. 169 [S.D. 
N.Y. 1956]). Mr. Mingay was not a witness to any of the 
events which are the subject of this litigation and does not 
have any personal knowledge coneerning said events. 
Furthermore, Mr. Mingay lives outside of the jurisdiction 
of this Court and in fact the United States. The very pur- 
pose of defendants’ forum non conveniem motion would be 
defeated if they were to be reąuired to bring in people from 
outside the United States. 

20. With respect to Mr. Christensen, it should be noted 
that he also is neither an officer or director of either defen- 
dant herein, although he is an employee of defendant, 
Texaco. Therefore, as is the case with Mr. Mingay, his 
testimony would not be binding on either of the defen¬ 
dants herein. Furthermore, he was not a witness to the 
events which are the subject of this litigation nor does he 
have any personal knowledge coneerning any of the events. 

21. Nevertheless, plaintiffs claim that it reąuires these 
depositions to “explore this information by deposition * * *, 
so that they will not be eompelled to resist defendants’ mo- 
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tion to dismiss their cases solely on the basis of defendants' 
carefully drawn affidarits.” [Emphasis supplied] Plain¬ 
tiffs' attorneys have apparently overlooked the fact that 
they have already been given fuli and complete discovery 
as per the order of this Court dated August 6, 1973 and 
the report of Magistrate Jacobs dated July 25, 1973. Surely 
counsel does not think that the Court will ignore the de¬ 
fendants’ responses to plaintiffs’ ąuestions and reąuest and 
decide the motion to dismiss solely on defendants’ swom 
affidavits. 

22. In any event, the purpose of discovery is to elicit 
information which is relevant to the issues and will aid a 
party in either proving its claim or sustaining a defense. 
Plaintiffs are not entitled to take depositions in order to 
“probe” the defendants’ responses to prior request. As 
broad and as liberał as the rules on discovery may be, rele- 
vancy to the issues before the Court is still the test. (See 
McCarthy V. Benton, 13 F.R.D. 454 LDist. Co. 1952] and 
Blumcnthal v. Lukacs, supra). 

23. In summary, plaintiffs’ motion should be denied 
because: 

(1) The information sought by means of the Notice 
to Admit and reąuest for further answers to interroga- 
tories is totally irrelevant to the issues now before this 
Court. 

(2) The discovery sought is in blatant disregard of 
Magistrate Jacobs’ report dated July 25, 1973 and this 
Court’s order dated August 6, 1973, both of which denied 
plaintiff such discovery. 
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(3) Neither Mr. Mingay nor Mr. Christensen are offi- 
cers, directors or managing agents of either of the defen¬ 
dants herein. 

(4) Both Mr. Mingay and Mr. Christensen reside out- 
side the jurisdiction of this Court. In fact, Mr. Mingay re- 
sides outside of the United States. 

(5) It would defeat the very purpose of defendants’ 
forum non conoeniens motion to reąuire it to produce per- 
sons outside of the United States for the taking of depo- 
sitions. 

(6) In any event the scope of the depositions as out- 
lined in plaintiffs’ supplemental Notice of Deposition is 
beyond the bounds set by this Court in its guidelines for 
discovery and clearly covers matters which, while they 
might be revelant to the ąuestion of jurisdiction, are totally 
irrelevant on the issue of forum non conveniens. 

Swom to before me this 
18th day of October, 1973. 

John J. Devine, Jr. 

Notary Public 
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Magistrute Jaoobs’ Report of 21 Oct 73 Recomnieuding 
Further Limitation of Plaintiffs’ Discovery 

72 Civ. 5008, and Consolidated Cases 72 Civ. 5009 and 
5010, and 73 Civ. 92, 93, 94, 95, 96, 97, 98, 99, 117, 166 

and 182 

-- 4 -- 

[Same Title] 


Plaintiffs’ motion by order to show cause dated October 
12, 1973 for an order (1) reąuiring replies to a notice for 
admissions dated August 10, 1973, (2) reąuiring further 
answers to interrogatories approved by the order dated Au¬ 
gust 6, 1973 and (3) allowing plaintiffs to depose certain 
officers of Texaco, Inc. and Texpan was referred to the un- 
dersigned to hear and report. A hearing was held on October 
19, 1973. 

The actions arise out of the collision on January 12,1971 
of the German Vessel Brandenburg with the wreckage of the 
Texaco Caribbean in the English Channel following a col¬ 
lision on January 11, 1971 between the Peruvian vessel 
Paracas and the Texaco Caribbean. The present Consoli¬ 
dated suits were brought to recover damages resulting to 
the families (nonę of whom reside in the United States) of 
12 deceased crew members of the Brandenburg and damages 
resulting from the loss of the Brandenburg and her cargo. 
Plaintiffs State that “the suits are based upon the failure 
of the defendants to locate, mark or buoy the wreckage of 
the Texaco Caribbean as reąuired by law” (Aff. Deming 
2/7/73 par. 3). Plaintiffs have stated that “Discovery is 
needed to learn the geographical location of vital evidence 
and witnesses. To identify these it is necessary to first iden- 
tify the central merits and issues and then ask who has 
knowledge of them and where they live and work and where 
relevant documents on these issues are” (Aff. Deming 
6/7/73, par. 5). 
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Further Limitation of Plaintiffs ’ Discovery 

By motion dated March 2, 1973 defendants moved to dis- 
miss the action on the ground of forum non conreniens. The 
facts and circumstances upon which defendants rely are set 
forth at length in the report of the undersigned dated July 
25, 1973 (Ex. A-l to Aff. Deming, October 12, 1973, pp. 2 
et seq.) confirmed o,y order of the Court dated August 6, 
1973. In support of the basie motion defendants have 
stressed that there is no ąuestion as to (1) the occurrence 
of the collision in the English Channel; (2) Trinity House, 
engaged by Tot to locate and mark the wreck and to warn 
other vessels of its presence, is located in England together 
with its personnel and records; (3) the crews of the three 
vessels involved, and the families of the crew members on 
behalf of whom actions in this Court were brought, are for- 
eign nationals nonę of whom reside in the United States; 
and (4) the absence of certain indispensable parties before 
this Court, apparently being Trinity House, an English Cor¬ 
poration, and the owner of the Paracas, who are subject to 
cross claims by defendants. 

The order of the Court dated August 6, 1973 afforded 
plaintiffs extensive discovery as to interrogatories and docu- 
ments. Defendants urge that the prior order limited dis- 
covery and no further discovery should be allowed. 

I. 

In the notice to admit (Ex. B-l to Deming Aff.) plaintiffs 
seek admissions as to whether (1) Texpan had an office 
and place of business in New York in December 1967; (2) 
Texpan in December 1967 caused letters to be sent on sta- 
tionery bearing a certain letterhead; and (3) whether in 
December 1967 Texpan addressed letters on this stationery 
which included certain particular language. Plaintiffs 
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apparently contend that all important functions were per- 
formed in New York in December 1967 and that this con- 
tinued to the time of the casualty (January 1971). While 
the significance of this on the basie motion is not apparent, 
the reąuests permit a simple yes or no answer and should 
be allcwed. 

II. 

Plaintiff seeks a further answer to Interrogatory 1 which 
sought details as to each office of Texpan, the representatives 
in charge, and the functions performed during the period 
from “November 1, 1967 through March 31, 1968” and also 
“November 1, 1970 through March 31, 1971”. 

The answer furnished details as to the time of the cas¬ 
ualty (January 12, 1971) and the time of the answer (Oc- 
tober 5, 1973). Again plaintiffs seek the information as of 
1967 and the answer should set forth the reąuested informa¬ 
tion for the two stated periods. 

III. 

The main thrust of the present motion is to depose orally 
an officer of Texaco, Inc. and also Texpan. At the time of the 
hearings (May 22 and June 29) on the discovery motior.s 
considered in the report dated July 21, 1973 plaintiffs had 
not served any notices. They state that at the hearings they 
mentioned their intention to take such depositions but the 
ur lersigned has no recollection of their so stating, believed 
that discovery by interrogatories and documents was all 
that they sought, and the report was silent as to any orał 
depositions. After the report plaintiffs by letters to the 
Court dated July 26 and 27, 1973 strongly urged that they 
should be allowed to take orał depositions. The order of the 
Court states that “The Court having read the report of 
Magistrate Jacobs, the letters submitted by counsel in eon- 





235a 


Magistrate Jacobs ’ Report of 2Ą Oct 73 Recommending 
Further Limitation of Plaintiffs ’ Discovery 

nection with that report, and reviewed the file, confirms 
the report as submitted”. Thus, the Court clearly intended 
to limit discovery to that expressly set forth in the report. 

Plaintiffs now seek to depose John I. Mingay and H.R. 
Cristensen who are stated, in the answer to Interrogatory 8 
(Ex. C), as having received “Communications of an infor- 
mational naturę” as to the location, marking or removal of 
the wreck. Mr. Mingay was Chairman of the Board of 
Texpan at the time of the wreck but is no longer a director, 
officer or em fioyee. Mr. Cristensen was and is an employee 
of Texpan. Plaintiffs seek to probe such answers. They 
would ąuestion the witnesses as to (1) the present and 1971 
location of witnesses and evidence and (2) whether the im- 
portant functions at the time of the wreck were conducted 
from New York or England. The undersigned is not per- 
suaded that there is any raal possibility that any orał depo- 
sitions will yield anything of significance, beyond what is 
already known to plaintiffs, bearing on the basie ąuestion 
of forum non conveniens (the present geographical location 
of witnesses and evidence). 

Accordingly, it is recommended that (1) defendants 
respond to plaintiffs’ notice to admit dated August 10, 1973; 

(2) defendant Texpan further respond to Interrogatory 1; 

(3) plaintiffs’ motion to depose John I. Mingay and H.R. 
Cristensen be denied; and (4) plaintiffs file any papers in 
opposition to the basie motion within 12 days after the re- 
plies to the notice to admit and the further answers to the 
interrogatories. 

Dated: New York, New York 
October 24, 1973 

Respectfully submitted, 

Martin D. Jacobs 

United States Magistrate 

Copies of this report have been mailed to counsel. 
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(willi Copy lo Magistrale Jacobs) Objecting to the 
Magislrate’s Report of 24 Oct 1973 

October 26, 1973 


Honorable Charles M. Metzner 
United States District Judge 
United States District Court 
Southern District of New York 
United States Courthouse 
Foley Sąuare 
New York, N. Y. 10007 

Thomas I. Fitzgerald, as Public Administrator 
v. Texaco, Inc. and Texaco Panama, Inc. 

72 Civ. 5008 and Consolidated cases 
72 Civ. 5009-10, 73 Civ. 92-99, 117, 162 and 182 
Poles, Tublin File #12,515 MJT/JJD 
Our Files Nos. 4246-1, -1A 


Your Honor: 

Counsel for all plaintiffs submit that part III and 
recommendation (3) of Magistrate Jacobs’ report of Oc¬ 
tober 24, 1973, if approved, would not only invite reversal 
on the law, but would also prevent even a minimally fair 
exercise by plaintiffs of their rights to discover facts neces- 
sary to oppose defendants’ motion for the drastic relief of 
dismissal. 

With regard to the facts, defendants Texaco and Texaco 
Panama, Inc. have moved to dismiss all these cases on the 
ground (among others) of forum non conreniens. Plain¬ 
tiffs’ several claims against defendants are advanced on the 
ground (among others) of defendants’ failure properly to 


i 
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(with Copy to Magistrate Jacobs) Objecting to the 
Magistratem Report of 24 Oct 1973 

locate, mark or buoy the wreckage of the m/v Texaco Carib- 
bean upon which the m/v Brandenburg ran and was de- 
stroyed, causing the deaths, and loss of ship and cargo for 
which plaintiffs variously sue. 

One issue admitted by all parties and the Magistrate as 
relevant to the forum non conneniens ground is the geo- 
graphical location of witnesses and evidence as to defend- 
ants’ activities (or lack thereof) with regard to locating, 
marking and buoying the wreckage. Defendants have ad¬ 
mitted that the Chairman of the Board of Directors of 
Texaeo Panama, Inc., and another employee of defendants, 
received unspecified Communications in the United States 
with regard to the casualty. Further, plaintiffs will shortly 
receive admissions from defendants that, in December of 
1967, defendant Texaco Panama, Inc. had an office and 
place of business in New York from which the Chairman 
of its Board of Directors ordered the affairs of the entire 
Texpan time-chartered fleet, specifically reąuiring at that 
time that import ant matters with regard to fleet operation 
were to be dealt with in Neiv York.* 

Under these circumstances plaintiffs should be entitled, 
under the liberał Federal discovery rules, at least to find out 
by deposition from defendants: how long the affairs of 
Texaco and Texaco Panama were directed from New York 
after December, 1967; whether the affairs of Texaco Pana¬ 
ma, Inc., a wholly-owned subsidiary of Texaco, Inc. (whose 
offices presently occupy several floors at 135 East 42nd 
Street in Manhattan) continued in fact to be controlled 
from Texaco’s offices in New York at the time of the cas- 

* See plaintiffs’ Notice to Admit of August 10, 1972, attached as 
Exhibit B-l to Order to Show Cause with Stay signed by Your 
Honor on October 12, 1973. 
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Magistrale's Report of 24 Oct 1973 

ualty, under whatever corporate name; and what, if any, 
control or supervision was exerted by defendants in New 
York, or in countries other than England or Monaco, with 
regard to locating, marking or buoying the wreck of the 
m/v Texaco Caribbean. Such inquiries plainly might !ead 
to the discovery of admissible evidence on defendants’ dis- 
missal motion, and are proper discovery under Rule 26 (b) 
(1). Depositions will provide plaintiffs their only unre- 
hearsed chance to find out what non-European evidence and 
witnesses exist on these subjects. Even if minimal, as de¬ 
fendants suggest, plaintiffs nonetheless should be given the 
opportunity to depose defendants on these points. 

Since the death suits are against Texaco, Inc. (an 
American Corporation having its principa! place of business 
in New Yorki and against Texaco Panama, Inc., a whoily- 
owned subsidiary of Texaco, dismissal would create this 
anamoly: suits ag? ; nst a New York based, American owmed 
Corporation, based on American law’ (Death of the High 
Seas Art, 46 U.S.C, 761, et seg. and the United States Gen¬ 
eral Maritime Law) would be thrown into an English court. 
That forum would have the right to apply English law to 
the exclusion of American law T , all without plaintiffs ever 
being given the opportunity to demonstrate the matter of 
proper forum on the crucial point—the ąuestion of control 
of defendant Texaco’s vessels (Texaco is the charterer of its 
subsidiary’s vessel, for tax benefits). 

The ąuestion of control over movement of vessels is the 
1’oundation of numerous decisions by various American 
Courts on this subject. The report of Magistrate Jacobs 
does not in any way mention this faetor. Magistrate Jacobs 
speaks only of the deposition of two persons on issues not 
involving corporate relationships between defendants, or 
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(with Copy to Magistrate Jacobs) Objecting to the 
Magistratem Report of 2Ą Oct 1973 

of generał control over movement of vessels. The supple- 
mental notice of deposition (annexed hereto) and discussed 
at the hearing before Magistrate Jacobs) raised this point, 
but is totally ignored in his report; yet it is pivotal in plain- 
tiffs’ reąuest for relief. We believe that we are entitled 
to have reasonable, fuli answers to ąuistions concerning 
control and relationship of the parties to determine if there 
is any reason to dismiss a suit against this New York based 
American Corporation. 

Magistrate Jacobs seems to have based his report wholly 
on the ąuestion of geographical location of witnesses and 
evidence. The issue of Justice to the parties and the effec- 
tive right to start suit in the proper fomm, based both 
on the defendanfs location and the applicable law, is not 
adverted to at all. 

We believe that the Court should know as early as 
possible that England has no contingency fee system. A 
directive by this Court compelling suit to be brought in 
England would in effect destroy the right of twelve widows 
and their children to bring suit against this New York 
based Corporation, sińce the lack of funds to pay legał fees 
in advance would effectively preclude legał action. 

With regard to the law, plaintiffs’ Memorandum in Sup- 
port of Order to Show Cause lists seven recent Southern 
District cases which all hołd that plaintiffs, faced with 
motions to dismiss their cases, are entitled to depositions 
of defendants at least with regard to issues bearing on the 
dismissal motions. Neither counsel for defendants nor 
Magistrate Jacobs cite any cases to the contrary, nor any 
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reason why these precedents should not be observed. Judge 
Edelstein has succinctly stated the underlying rationale of 
these cases, when he said that trial of an issue which may 
result in dismissal “by affidavits is unsatisfactory and . . . 
plaintiffs should have an opportunity to prove the jurisdic- 
tional fact by discovery proceedb gs,” specifically including 
depositions. Blair Holding Corp., v. Rubenstein, 20 F.R. 
Serv. 427 (S.D.N.Y. 1954) [26 A.1G2, case 1]. Unless 
plaintiffs are allowed orał discovery, they will be forced 
to base their papers in opposition to dismissal only upon 
defendants’ affidavits, and their counsel’s carefully pre- 
pared answers to interrogatories. 

Indeed, in a case where the Court below dismissed a 
seaman plaintiffs personal injury libel solely on the basis 
of affidavits submitted by the defendant, Judge Medina 
reversed and rernanded, stating “a hearing is necessary 
to determine the validity of the service. This hearing should 
be held before the District Court and not before any com- 
missioner.” Monteiro v. San Nicolas, S.A., 254 F. 2d 514, 
517 (2 Cir. 1958). 

Denial of plaintiffs’ right to depose defendants, at least 
with regard to issues relevant to their motion to dismiss 
these actions, is plainly wrong on the facts and plainly 
contrary to the authorities in this District. Why must 
plaintiffs, who through their discovery to datę now have a 
hołd on some strings which plainly might lead to important 
and admissible evidence, be prevented from following these 
strings to their end by the most efficacious means? 
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We most earnestly reąuest that Your Honor’s eventual 
order uphold plaintiffs’ notice of deposition of August 17, 
1973,* so that plaintiffs may have a minimally fair oppor- 
tunity to oppose defendants’ motion for the drastic relief 
of dismissal. 


Respectfully submitted, 

Haight, Gardner, Poor & Havens 

By 

MacDonald Deming 
Attorneys for Plaintiffs Hapag-Lloyd 
Stork Amsterdam N.V. et al. 

Fuchsberg & Fuchsberg 

By 

Harvey Goldstein 
Attorneys for Death Claimants 

MD:je 

CC: Martin D. Jacobs, United States Magistrate 
United States District Court 
Foley Sąuare, New York, N. Y. 10007** 


* Kxhibit B-2 to Order to Show Cause with Stay signed by Your 
Honor on October 12, 1973. 

** Also to: Poles, Tublin, Patestides & Stratakis 
37 Wall Street 

New York, N. Y. 10005 Attn: Alvin Stern, Esq. 
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letterhead of 

POLES, TUBLIN, PATESTIDES & STRATAKIS 

October 31,1973 


Honorable Charles M. Metzner 
United States District Court 
Southern District of New York 
Foley Sąuare 

New York, New York 10007 

Re: Fitzgerald v. Texaco Inc. 
and Texaco Panama Inc. 

72 Civ. 5008, et seq. 

Our File No. 12,515 MJT/JJD 


Honorable Sir: 

We refer to the letter dated October 26, 1973 submitted 
jointly by attorneys for plaintiffs in the captioned actions 
and to the report of Magistrate Jacobs dated October 24, 
1973 concerning which we wish to make the following com- 
ments: 

(A) With respect to Parts (1) and (2) of the Magis¬ 
tratem report, we respectfully submit that the informa- 
tion sought by plaintiffs’ attorneys is completely irrelevant 
on the issue of forum nonconveniens in view of the time 
periods involved. The location of defendants’ offices and 
employees some five years ago and some two and three 
years prior to the casualty which is the subject of this liti- 
gation is totally irrelevant. It furthermore has nothing to 
do with the preaent locations of witnesses and documents 
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necessary to try this matter. The Magistrate recognized 
this in his report and stated that “the signifieante of this 
on the basie motion is not apparent;” he nevertheless per- 
mitted plaintiffs the reąuested discovery. Plaintiffs should 
be denied the reąuested discovery on the grounds of the 
irrelevance and immateriality of the information sought. 

(B) The Magistrate’s recommendation in Part (3) is 
in fuli accord with the law on the issue of forum non eon- 
veniens and with this Court’s prior determination of the 
“deposition issue” in its order dated August 6, 1973. See 
page 4, Magistrate Jacobs’ report dated October 24, 1973, 
where he States: 

“After the report plaintiffs by letters to the Court 
dated July 26, and 27,1973 strongly urged that they 
should be allowed to take orał depositions. The order 
of the Court staCes that ‘That Court having read 
the report of Magistrate Jacobs, the letters sub- 
mitted by counsel in conneetion with that report, 
and reviewed the file, confirms the report as sub- 
mitted’. Thus, the Court clearly intended to limit 
discovery to that expressly set forth in the report.” 

It should be noted that despite the fact that this Court 
has already given fuli consideration to all discovery as- 
pects which might be permissible at this stage of this 
litigation, plaintiffs’ attomeys took it upon themselves, 
after the decision of this Court had been rendered and in 
complete disregard of this Court’s Order, to attempt to 
serve a Notice to Admit and several Notices of Examina- 
tion before Trial. They now seek to have these actions 
sanctioned by the very Court whose Orders they disre- 
garded. In taking these actions, plaintiffs’ attomeys have 
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further confused the record in tliis matter precipitated a 
further motion directed toward discovery and are further 
delaying the ultimate resolution of the matters. 

In addition, Plaintiffs’ counsel are once again attempt- 
ing to cloud the issue by referring to matters having to do 
solely with the question of jurisdiction. 

Magistrate Jacobs quite correctly States that the sole 
issue presently before the Court is: 

“the present geographical location of witnesses and 
evidence.” (See page 4 of His report). 

In this regard, it should be noted that Mr. Mingay, one of 
those whom plaintiffs seek to depose, is no longer an officer, 
director, managing agent or employee of either defendant 
in the captioned matter. Mr. Mingay could not give any 
testimony relevant to the issues now before this Court nor 
would his testimony be binding on any of the defendants 
herein. In addition, it should be noted that he is no longer 
a resident of the United States and could only appear for 
his deposition voluntarily. In this connection, it would de- 
feat the very purpose of a motion based on forum non con- 
reniens to compel a defendant to produce persons living 
in foreign countries for the taking of a deposition. While 
such a course might be proper on certain issues concerned 
with in personam jurisdiction over a corporate defendant, 
it is not so here. 

With respect to Mr. Christensen, he is merely an em¬ 
ployee of Texaeo Inc. As in the case of Mr. Mingay, Mr. 
Christensen’s testimony would not be binding on either of 
the defendants herein. Furthermore, it would not serve any 
useful purpose. The defendants have already fully disclosed 
the location of witnesses in this matter. 
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(C) Plaintiffs’ attorneys allege that an anomaly would 
result if suits against a New York based, American owned 
Corporation, are sent to an English Court. Plaintiffs’ at¬ 
torneys have apparently failed to read the case of Domingo 
V. States Marinę Lines, 340 F. Supp. 811, (S.D.N.Y. 1972), 
cited at page 3 of Magistrate Jacobs’ report dated July 25, 
1973 and confirmed by order of this Court dated August - 
6, 1973. 

(D) It is submitted that the ąuestion of “control over 
movement of vessels” is irrelevant under the facts presently 
before this Court as are all questions concerned with the 
defendants’ corporate structure. Defendants do not and 
have not disputed the ąuestion of in personom jurisdiction. 
Defendants’ motion is based not only on the premise that it 
would be morę convenient for atl concerned to hołd the trial 
of this matter in England rather than the United States, 
but that they would be severely prejudiced if trial was not 
held in England sińce certain indispensable parties are not 
present in this jurisdiction but are present in the proposed 
forum. 

(E) Throughout the entire history of this matter, 
plaintiffs have failed to come forward with one single rea- 
son why it would be convenient to retain this litigation in 
this Court. Plaintiffs are of the opinion that because Eng¬ 
land does not have a contingency fee arrangement and the 
United States does that this is a compelling reason for re- 
taining the action here. Such an argument or even allusion 
to such a fact is absurd and is based morę on the concern 
of losing a fee by attorneys retained in the United States 
than anything else! The ąuestion of how or when plain¬ 
tiffs will pay their attorneys is so totally irrelevant on the 
judicial issue of forum non conneniens that nothing further 
need be said. 
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In summary, it is elear that: 

(1) The information sought by way of Notice to 
Admit is irrelevant and should be denied. 

(2) The information sought by way of additional 
answers to interrogatory one is also irrelevant and 
should be denied. 

(3) Plaintiffs should not be allowed to take the 
depositions of: 

(a) Mr. Mingay because he is no longer an officer, 
director or employee of either defendant; he resides 
outside of the United States; his testimony would 
not be binding on either defendant; the vast ma- 
jority of the points upon which plaintiffs intend to 
depose him are irrelevant to the issue of forum non 
conveniens. 

(b) Mr. Christensen, although he is an employee 
of Texaco Inc., should not be deposed for substan- 
tially the same reasons stated above with respect 
to Mr. Mingay. 

It is, therefore, respectfully reąuested that (a) Recom- 
mendations (1) and (2) of Magistrate Jacobs’ report be 
disapproved; (b) Recommendation (3) be approved; and 
l.c) that plaintiffs be directed to file their answering briefs 
on defendants’ motion to dismiss within 12 days of service 
of a copy of the Court’s Order herein. 

Respectfully yours, 

Poles, Tublin, Patestides & Stratakis 

/s/ John J. Devine, Jr. 

John J. Devine, Jr. 

JJD/mab 

cc: Martin D. Jacobs, U.S. Magistrate 
cc: Messrs. Haight, Gardner, Poor & Havens 
cc: Messrs. Fuchsberg & Fuchsberg 
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Vessel & Cargo'8 Order to Show Cause wilh Slay of 12 

Ocl 73 

Thomas I. Fitzgerald, etc., et al., v. Texaco, Inc. 
and Texaco Panama, Inc., 72 Civ. 5008, et seq. 

This motion returnable October 19,1973, was referred to 
Magisti ate Jacobs to hear and report. This was done be- 
cause the magistrate had heard prior motions in this litiga- 
tion and there was still pending before him a motion to 
dismiss for forum non conveniens. The issues are fully 
discussed in his reports dated July 25, 1973 and October 
24, 1973. 

Clearly, plaintiffs are entitled to a further answer to 
Interrogatory No. 1, pursuant to the order of August 6, 
1973. On the other hand, I find plaintiffs’ reąuest for addi- 
tional discovery through a notice to admit and a notice 
to take depositions is clearly outside the scope of the order 

August 6, 1973. 1 here is nothing in the papers pre- 
sented on this motion that calls for a modification of that 
order. 

Defendants shall furnish the additional answer to Inter¬ 
rogatory No. 1 as set forth on page 3 of the report of 
Magistrate Jacobs dated October 24, 1973. This answer 
shall be filed on or before November 26, 1973. Plaintiffs 
shall file with Magistrate Jacobs any papers in opposition 
to the motion to dismiss on or before December 10, 1973. 

So ordered. 

Dated: New York, N. Y. 

November 15, 1973 


/s/ Charles M. Metzner 
U. S. D. J. 
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Texaco Defendunts’ Furlher Answers to Plaintiffs’ 
Interrogatory No. 1 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[Same Title] 

Defendant, Texaco Panama Inc., by its attorneys, Poles, 
Tublin, Patestides and Stratakis, further answering plain- 
tifFs’ interrogatory numbered 1 States upon information and 
belief as follows: 

Question 

1. Please identify each office or place of business of 
Texaco Panama Inc. (hereinafter referred to as “Tex- 
pan”), during the period from November 1. 1967 through 
March 31, 1968, and during the period from November 1, 
1970 through March 31, 1971, stating as to each its fuli 
address, the fuli name and residence address then and now 
of Texpan’s representative in overall charge, and the cor- 
porate functions there performed. Please indicate which of 
the offices so identified is Texpan’s main office, and which is 
its registered office. 


Answer 

During the period from November 1, 1967 through 
March 31, 1968 and during the period from November 1, 
1970 through March 31, 1971, Texaco Panama Inc. had 
only one offi located at Via Transmica Panama, Republic 
of Panama. Texaco Panama Inc. is a company engaged in 
the marketing of petroleum products in the Republic of 
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Interrogatory No. 1 

Panama and in worldwide marinę transportation. The 
company’s marketing operations include ownership of fa- 
cilities in Panama City and Colon and its products are mar- 
keted by 31 service stations throughout the Republic of 
Panama. Marinę Transportation operations include own¬ 
ership of vessels engaged in the worldwide transportation 
of petroleum products. 

During the period No^ember 1, 1967 through March 31, 
1968 the person incharge of said office was Mr. R. W. 
Chandler. 

Prior Address Present Address 

Panama, R. P. Edificio Villalata 

Exact Street address 6th Floor 

presently unknown Ave. Manuel Jose Hurtado 

La Cresta, Panama, R. P. 

During the period November 1, 1970 through March 31, 
1971 the person in charge of said oflice was Mr. Michael I. 
Malcolmson. 

Prior Address Present Address 

Calle 6A Finał Rua Getulio Dos Nedes 26 

Coco Del Mar Rio de Janeiro 

Panama, R. P. Guanabara, Brazil 

Dated: New York, New York 
November 26, 1973 

Poles, Tublin, Patestides & Stratakis 

By: Alvin L. Stern 

Member of the Firm 
Attorneys for Defendant, 

Texaco Panama Inc. 

37 Wall Street 
New York, New York 10005 
(212) 944-0580 
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Interrogatory No. 1 


To: 

IIaight, Gardner, Poor & Havens 
Attorneys for Plaintiffs, Hapag 
Lloyd, Stork Amsterdam, et al 
One State Street Plaża 
New York, New York 10004 

Fuchsberg & Fuchsberg 
Attorneys for Plaintiffs, 

Thomas I. Fitzgerald, etc. 

250 Broadway 
New York, New York 
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Interrogatory No. 1 

State of New York 1 
County of New York j ss ‘' 

John J. Devine, being duły sworn, deposes and says: 

1. I am an attorney at law, associated with the firm of 
Poles, Tublin, Patestides and Stratakis, attorneys for the 
defendant, Texaco Panama Inc., herein. 

2. I have read the foregoing Further Answer to Inter¬ 
rogatory numbered 1 and know the contents thereof and 
that the same is true to the best of my knowledge or Infor¬ 
mation and belief. 

3. The sources of my information and the grounds of 
my belief are statements, records, documents and informa¬ 
tion supplied to me by agents and employees of the defen¬ 
dant. 

4. The reason this verification is madę by deponent and 
not by said defendant is that said defendant is a foreign 
Corporation. 

/s/ John J. Devine, Jr. 

John J. Devine, Jr. 

(Sworn to before me this 26th day of November, 1973.) 
Beatrix des Marets Dodd 

Notary Public 

Beatrix des Marets Dodd 
Notary Public, State of New York 
No. 24-6051045 
Qualified in Kings County 
Certificate filed with New York Co. Clerk 
Commission Expires March 30,1974 
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Vessel and Cargo’s Lctlrr lo Metzner, J. of 29 Nov 1973 
(willi Copy to Magistrale Jacohs) liiąuiring as to 
Interpretution of tlie CourPs Order of 15 Nov 1973 

November 29, 1973 

By Hand 

Honorable Charles M. Metzner 
United States District Judge 
United States District Court 
Southern District of New York 
United States Courthouse 
Foley Sąuare 
New York, N. Y. 10007 

Thomas I. Fitzgerald, as Public Administrator 
v. Texaco, Inc. and Texaco Panama, Inc, 

72 Civ. 5008 and Consolidated Cases 
72 Civ. 5009-10, 73 Civ. 92-99, 117 
162 and 182 

Poles, Tublin File #12,515 MJT/JJD 
Our Files #4246-1 and 1A 


Your Honor: 

We write with reference to Your Honor’s order of No- 
vember 15, 1973, to inąuire whether it is intended to prevent 
plaintiffs from obtaining deposition discovery from third 
parties on forum non conveniens issues, prior to submission 
of papers in opposition to defendants’ motion to dismiss 
these actions. Our purpose in informally reąuesting this 
guidance is to avoid needlessly consuming the Court’s and 
counsel’s time in further motion practice, should Your 
Honor’s intent have been to impose such a limitation. 
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Vessel and Cargo’s Letter to Metzner, J. of 29 Nov 1973 
(with Copy to Magistrate Jacobs) Inąuiring as to 
Interpretation of the Court’s Order of 15 Non 1973 

Your Honor’s initial order of August 6, 1973, disposed 
of two motions: plaintiffs’ motion for an order reąuiring 
defendants to answer written interrogatories and produce 
documents, and defendants’ motion for a protective order 
with respect to that discovery. No depositions had at that 
time been noticed by any party. Magistrate Jacobs’ report 
of July 25, 1973, reąuired defendants to respond to certain 
written interrogatories and one reąuest for production of 
documents, and recommended that plaintiffs be reąuired 
to serve their papers in opposition to defendants’ underlying 
dismissal motion ten days after receipt of those answers. 
There is no mention of deposition in Magistrate Jacobs’ 
report. 

Having expected, under FRCP Rule 2G(d) to notice 
depositions based upon defendants’ answers to written dis- 
covery, plaintiffs by letter reąuested that Your Honor’s 
eventual order allow plaintiffs morę time to take depositions 
than was provided by Magistrate Jacobs’ proposed deadline. 
However, Your Honor’s order of August 6, 1973 (though 
noting receipt of counsel’s letter submissions on the point) 
confirmed Magistrate Jacobs’ report as submitted, without 
mentioning depositions. 

Faced with this short deadline, plaintiffs immediately 
noticed the depositions of defendants. Following receipt of 
notice from defendants that they were treating the notices 
as nuli and void, plaintiffs moved to compel defendants to 
produce the witnesses noticed. Your Honor’s resulting order 
of November 15th States that plaintiffs’ reąuest for dis- 
covery by deposition “. . . is clearly outside the scope of 
the order of August 6, 1973.” 
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Vessel and Cargo's Letter to Metzner, J. of 29 Nov 1973 
(with Copy to Magistrate Jacobs) Inąuiring as to 
Interpretation of the Court's Order of 15 Nov 1973 

We write to inąuire whether Your Honor intended that 
any depositions noticed by plaintiffs of third parties, in 
order to defend against the underlying dismissal motion, 
should be considered barred as “clearly outside the scope 
of the order of August 6, 1973”, sińce neither that order 
nor the report it adopted mention depositions, and sińce 
nonę had at the time of that order even been noticed. 

Since plaintiffs are reąuired to file their papers in opposi- 
tion to the dismissal motion on or before December lOth 
of this year, we would be grateful for Your Honor’s early 
indication of his intent. 

Respectfully submitted, 

Haight, Gardner, Poor & Hayens 


By MacDonald Deming 
MacDonald Deming 

MD:bjj 

cc: Poles, Tublin, Patestides & Stratakis 

Martin D. Jacobs, United States Magistrate 
Harvey Goldstein, Esq. 
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Vessel and Cargo’s LeUor to Melzner, J. (with Copy to 
Magistrate Jacobs) of 3 Dec 1973 Confirming the 
CourCs Telephoned Advice tliat Plaintiffs were 
Barred from Taking aay Orał Depositions 

December 3, 1973 


llonorable Charles M. Metzner 
United States District Judge 
United States District Court 
Southern District of New York 
United States Courthouse 
Foley Sąuare 
New York, NY 10007 

Thomas I. Fitzgerald, as Public Administrator 
v. Texaco, Inc. and Texaco Panama, Inc. 

72 Civ. 5008 and Consolidated Cases 

72 Civ. 5009-10, 73 Civ. 92-99, 117 
162 and 182 

Poles Tublin File #12,515 MJT/JJD 
Our files #4246-1 and 1A 


Your Honor: 

We refer to our hand-delivered letter to Your Honor 
of November 29. Receipt of telephoned advices from Cham- 
bers is acknowledged, at 2:47 p.m. that day, that it is 
Your Honor’s intent that all depositions which might be 
noticed by plaintiffs of their parties, in order to defend 
against the underlying dismissal motion, should be con- 
sidered barred under the terms of Your Honor’s order of 
November 15, 1973. 
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Vcfmel and Cargo’s Letter to Metzner, J. (with Copy to 
Magistrate Jacobs) of 3 Dec 1973 Confirming the 
Court’s Telephoned Advice that Plaintiffs were 
Barred from Taking any Orał Depositions 


We are grateful for the promptness of Your Honor’s 


response. 


Respectfully submitted, 


Haight, Gardnkr, Poor & Hayens 


MD:br 


By /s/ MD 

MacDonald Deming 


cc: Poles, Tublin, Patestides & Stratakis 

Martin D. Jacobs, United States Magistrate 
Harvey Goldstein, Esq. 
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Dratli Chiimunts’ ('ouusrl Mr. Goldstein’8 Aflidavit in 
Opposition to Texaco Defendants’ Motion to Dismigs 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[Same Title] 


State of New York ) 

County of New York J ss, : 

Harvey Goldstein, being duły swom, deposes and says: 

He is the the attorney for the distributees of the estates 
of twelve deceased seamen, plaintiffs in this matter, and 
is fully familiar with the pleadings and proceedings here- 
tofore had herein. 

This affidavit is submitted in opposition to the defen- 
dam> motion to dismiss this suit arising out of the sinking 
of the M/V “Brandenburg” on January 12, 1971 by a sec- 
tion of the submerged hull of the veshel “Texaco Carib- 
kean” on the high seas between the coasts of England and 
Continental Europę. 

The distributees of the estates of the seamen, citizens 
of the Republic of West Germany, with the advice of a 
West German governmental agency, retained an attorney 
in New York to pursue this matter against the Texaco 
oil interests for Texaco’s negligence and the negligence of 
its wholly-owned subordina e. subsidiary Corporation, 
Texaco Panama, arising out of the failure of Texaco and 
Texaco Panama to properly locate and mark the hull of 
the sunken “Texaco Caribbean” and to advise shipping 
of its location in order to avoid the danger of just what did 
happen. 
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Death Claimants ’ Counsel Mr. Goldstein’s Affidavit in 

Opposition to Texaco DefendoMs’ Motion to Dismiss 

For purposes of toling a guideline limitation statute, 
suit was also brought in the United States District Court 
in Wilmington, Delaware, sińce the parent corporate de- 
fendant, Ti;xaco, was incorporated in that State. That suit 
is for holding purposes only and has not been active sińce 
sernice was perfected against the defendants. 

Defendants seek to eviscerate this suit by compelling the 
distributees of the estates of the deceased seamen to seek 
relief in England. The grounds for their motion to dismiss 
for forum non conrenicns are that: 

1. There is no connection with the United States; 

2. The action arose in a foreign country; 

3. Foreign law is applicable; 

4. Ali the witnesses are in England and are un- 
available; 

5. Trinity House and the owners of the M/V 
“Pakacas” are beyond the jurisdiction of this Court 
and are indispensable parties to this suit. 

In point of fact all of the above are either not true or 
have not been established at this time. The futurę of this 
suit, involving so many families, is being decided on this 
motion sińce the dismissal of the matter will, almost with 
certainty, bar the bringing of a suit in England. 

As the Court knows, companion cases are brought by 
cargo owners or Consolidated with the claims for wrongful 
death. The attorneys for the cargo owners are in a joint 
endeavor with deponent in defending against this motion 
and deponent respectfully asks the Court to consider the 
submissions of both offiees as one. 
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Death Claimants’ Counsel Mr. Goldstein’s A ffidavit in 
Opposition to Texaco Defendants’ Motion to Dismiss 

1. The defendant, Texaco, and the suit is primarily 
against Texaco as the controlling interest of the 
“Texaco Caribbean”, is a New York based, Dela¬ 
ware incorporated United States Corporation, control¬ 
ling a world-wide oil combine from its New York offices 
in the Chrysler Building on 42nd Street. The offices 
occupy multiple floors, the directory for them is al- 
most half that of the entire building, one of the largest 
in the world. The connection with New York by Texa- 
CO is so all pervasive that any case brought in any 
other forum would be open to transfer to New York 
for just that very reason. The Court can satisfy itself 
as to Texaco’s connection with New York by its own 
records of Texaco as a party defendant in other suits, 
maritime and non-maritime in this Court, where serv- 
ice was madę and accepted against Texaco at the 
brain of the combine (in this City; its tentacles reach 
to various areas throughout the world. One of its many 
areas of interest is shipping to bring its product to 
market. For that purpose and in the interest of profit 
(perfectly proper and no suggestion of impropriety 
is inferred), Texaco created Texaco Panama in 
Panama as a wholly-owned subsidiary, totally con- 
trolled Corporation managed by Texaco from its New 
York office, the Panamanian Corporation having little 
morę than a mailing office in Panama, with the New 
York office controlling the movements of its vessels 
to provide the coordination for necessary tankers as 
part of the over-all business plan to provide its oil 
for sale around the world. 

While the plaintiffs have not been permitted to es- 
tablish this at this time because of limitations placed 
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Death Claimants’ Counsel Mr. Goldsteirfs Aflidavit in 
Opposition to Texaco Defendants’ Motion to Dismiss 

on pre-trial discovery, there is no doubt that that what 
is set forth herein is the fact and is an offer of proof- 
to-be. 

This suit is, in point of fact, one against Texaco, a 
United States Corporation, ineorporated in Delaware 
and having its principal place of business in New 
York las ad.mitted by defenuant on page 33 of its 
brief where Texaco is admitted to be a New York de- 
fendant [only because of its principal place of business, 
although ineorporated in Delaware]). 

And it is to be the proof that when the “Texaco 
Caribbean” sank, word was immediately given to the 
Texaco office in London to make some decision about 
i>ossibilities of salvage, marking with buoys, etc., that it 
could not do so and refused to do so until it received 
instructions from New York, that the “Brandenburg” 
struck the submerged hull before New York could an- 
swer—and that such failure to act in any way was a 
cause if not the cause of the loss to the families of the 
“Brandenburg” crew. This again is an offer of proof- 
to-be. That establishes not merely a connection with 
the suit, but in fact the prime responsibility for the 
loss sustained resting with the Texaco principal office 
in New York. 

And so—there is in fact proper jurisdiction over 
the defendants sińce they have been served in New 
York by the United States Marshal and have not ob- 
jected to or refused to accept it. 

And proof has been offered to the Court of policy 
statements from Texaco to its customers establishing 
such control in all areas of its business other than for 
the mechanical operation of its fleet by its underlings 
in London (after the world-wide movement of its ships 
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Death Claimants ’ Counsel Mr. Goldstein ’s Affidanit in 
Opposition to Texaco Defendants’ Motion to Dismiss 

was determined in New York) and Texaco has never 
denied the existence of the statement, nor has it offered 
any statement of change of control over the entire oil 
procurement and marketing operation emanating from 
its New York Office sińce the datę of that original 
statement 4 years before the collision of the “Bran¬ 
denburg” with the hull of the “Texaco Caribbean”. 

And Texaco and Texaco Panama periodically have 
its vessels in the New York area, docking in Staten 
Island and also at the Port Elizabeth docks, all of which 
can be verified by a telephone cali to the Maritime 
Exchange in Manhattan. Tn fact an in rem action was 
commenced against one of those ships but service could 
not be perfected because deponent could not raise 
$2,000.00 from the clients, the deposit reąuired by the 
United States Marshal before the vessel was libelled. 

2. The defendants have stated that the collision 
occurred in England, in English waters. While the de- 
fendant says that the act occurred within 12 miles of 
England, its papers deliberately omitted that England 
has the same maritime limitation as does the United 
States, 3 miles, and that this entire series of events 
occurred not in English waters, but on the high seas. 
The defendant has been very careful in not telling the 
Court of the English 3 mile limit and has sought to 
mislead the Court by constant reference to the matter 
occurring within 12 miles of England, coupled with a 
deliberate erroneous conclusion that local British law 
is applicable. 

That simply is not so. 

3. The generał maritime law is solely applicable 
to a collision on the high seas, no matter how close to 
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Death Claimants' Counsel Mr. Goldstein's Aflidavit in 
Ovposition to Texaco Defendants' Motion to Dismiss 

land, if outside any local limit Such is the case herein. 
What would occur of course, is that the forum would 
apply its own concept of the generał maritime law 
and, in New York, the generał maritime law of the 
United States would govem. 

Such law is applicable and the plaintiffs have prop- 
erly chosen it. As such, this matter is not and has never 
been subject to British law in any respect and this 
Court need not concern itself with cjuestions of inter- 
pretation of or proof of any law other than what is 
customarily applied in any collision and/or negligence 
matter occurring on the high seas and properly brought 
in this Court. 

4. The ąuestion of what witnesses are necessary and 
needed to properly present this suit to the Court by 
both plaintiffs and defendants cannot be fully an- 
swered at this time. Deponent knows that some wit¬ 
nesses from Trinity House, the British equivalent to 
the United States Coast Guard, will be helpful. That 
may be one or two or perhaps several witnesses, both 
from its land Office and from its ship. Also—some of 
its documents will be of aid in the presentation of this 
case. Those documents would, of course, be as avail- 
able here as they would in England sińce they are 
public and subject to disclosure. A Court order from 
this Court for a foreign commission by deposition is 
uniformly acted upon by a British Court and has re- 
sulted in depositions of witnesses in Europę in count- 
less cases. Other than that, England is no morę in- 
volved in this matter than any other nation. There 
arc officers and crews of an American ship who are 
witnesses to the place of the sinking of the “Texaco 
Caribbean” and to the rescue operation following the 
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Death Claimants ’ Counsel Mr. Goldstein’s Affidavit in 
Opposition to Texaco Defendants’ Motion to Dismiss 

sinking of the “Brandenburg”. They would most likely 
be available in New York when they come into port or 
at least in the United States. There are Dutch salvage 
interests who would have to be deposed no matter 
whether the suit is in New York or in England. There 
are depositions of the German families and the cargo 
owners in Germany and elsewhere, but they are not 
in England or in the United States. Any witnesses 
from the “Paracas” are South American; however, 
deponent does not believe that this suit for failure of 
the controllers of the “Texaco Caribbean” to act 
properly following its collision with the “Paracas” 
involves the “Paracas” or its owners and no suits 
have been started by any interest associated with the 
“Brandenburg” against the “Paracas”. In any event 
that would simply enlarge the scope of the pre-trial 
preparation to South America. In addition to any or 
all of the above, the foundation of this suit involves 
major witnesses to Texaco’s failure to take any proper 
action and they are in Texaco’s office in New York 
City and are available here and no place else, and can 
be subpoenaed here and no place else. And that is the 
core of the suit and the reason for the unusual amount 
of papers previously submitted to the Court as pre- 
liminary moves to the viewing of this motion. It is 
caused by the effort of the defendants to deny access 
to its witnesses who would light up the failure of 
Texaco’s New York office to take the steps that its 
control over its shipping empire reąuired it to do. 

And that is one reason why this motion to remove 
this case from this Court by dismissal would in fact 
be a finał dismissal. 


\ 
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Death Claimants ’ Coumel Mr. Goldstein ’s Afidavit in 
Opposition to Texaco Defendants' Motion to Dismiss 

5. Deponent has no information as yet that Trinity 
House is at fault in this matter. Certainly, no dis- 
covery has been taken that would establish any lia- 
bility. Whether Trinity House is an indispensable 
party as defendants claim cannot be answered at this 
point, but actually no suit should be dismissed because 
of a bold and totaliy uncorroborated assertion that 
it is. 

And if the facts ultimately show that liability is 
with Trinity House, of what importance is that when 
dismissal of this suit from this Court will almost cer- 
tainly destroy plaintiffs’ day in Court on the merits. 

The owners of the “Paracas” are undoubtedly sub- 
ject to in rem jurisdiction in New York if the defen¬ 
dants want to add it as a Third Party Defendant. No 
such move has been madę as yet. Deponent would op- 
pose such a move on the ground that this suit is not 
against Texaco for causing the original collision but 
for what Texaco did and failed to do after that point 
in time. 

The affidavit of MacDonald Daming, attorney for the 
cargo owners, will spell out for this Court the differences 
in the law that would change the outcome of this suit 
Suffice to say, in this Court the plaintiffs may rely upon the 
generał maritime law of the United States and its generał 
acceptance of the rule that a party cannot unilaterally abro- 
gate its own responsibility to another, to the detriment of 
still others. In England, that is not the generał rule. Plain¬ 
tiffs have a perfect right to bring suit in the jurisdiction 
where the defendant has its principal office (as has been 
done here) and to ask that the Court apply the prevailing 
law with equal favor to all parties. Defendants would have 
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Death Claimants ’ Counsel Mr. Goldstein’s Affidavit in 

Opposition to Texaco Defendants’ Motion to Dismiss 

this Court dilute plaintiffs’ position under the law by com- 
pelling them to proceed in England to plaintiffs’ detriment. 
No case has ever reąuired that; in fact the opposite is true. 

Plaintiffs cannot retain British counsel on a contingency 
fee basis sińce that is illegal in England. As such, unless 
each of the widows of the dead seamen can gather up suffi- 
cient funds to pay solicitors and barristers for their fees 
and the enormous contemplated expenses in proving this 
suit in advance, the matter will fali by dint of lack of 
finances. Can the need to take some depositions in England, 
especially if other depositions in New York would be needed 
if the suit was in England, be compared to what would be a 
catastrophic problem to twelve families if this matter was 
dismissed. 

The English system gives no right to a jury in matters 
of this type. A jury has been demanded herein as a right 
which the plaintiffs, through their attorneys in New York 
and the Public Administrator of New York County, feel 
should be preserved in this matter. Forcing the plaintiffs 
to bring suit in England would deprive them of that right. 

As is set forth in the many cases contained in the briefs 
of the parties, the plaintiffs’ choice of forum must be main- 
tained unless the defendants show a balance clearly in 
their favor to obtain dismissal. It is respectfully submitted 
that the defendants have not established anything other 
than by uncorroborated assertions, mistaken facts, mislead- 
ing applicable law and the obvious thought that they would 
dearly love to have this matter away from the United 
States. Their language is couched with concern for the 
problems of the Court and for this the Court is misled into 
believing that British law is solely applicable so as to involve 
this Court with the complicated process of interpreting 
foreign law. It is not so. Let the Court not be misled, the 
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Death Claimants ’ Counsel Mr. GoldsteirCs Affidavit in 

Opposition to Texaco Defendants’ Motion to Dismiss 

defendants are anxious to bave this case dismissed for the 
very practical reasons of having morę favorable English 
law available to them, loss to the plaintiff of the major 
witnesses to defendants’ failure to act in New York, finan- 
cial burdens placed upon the plaintiffs to continue, loss of 
the right of a trial by jury. 

No showing of any substantial deprivation to the de¬ 
fendants having been madę out, a showing of such detri- 
ment to the plaintiffs having been shown if this motion 
is granted, proper jurisdiction vesting in this Court be- 
cause the defendants have their principal office performing 
the major policy duties and setting those policies for the 
combine from New York, deponent respectfully asks that 
this Court not destroy the right of twelve families to ^ust 
compensation for the deaths of their providers. 


/&/ Harvey Goldstein 
Harvey Goldstein 


Sworn to before me this 
8th day of December, 1973. 
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Vessel and Cargo’s Counsel Mr. Doming" s Affiduvit in 
Opposition lo Texaco Defcndants’ Mulion to Dismiss 

UNITED STATES DISTRICT COURT 
Southern District of New York 

- 1 - 

[Same Title] 

- ♦ - 


State of New York 
County of New York 

MacDonald Deming being duły sworn deposes and says: 

1. I am an attorney admitted to the Bar of the State 
of New York and of this Court; I am a member of the firm 
of Haight, Gardner, Poor & Havens counsel for Hapag- 
Lloyd A.G. and Stork Amsterdam N.V. et al., plaintiffs in 
this Consolidated lawsuit, and am familiar with all pro- 
ceedings in these matters. 

2. This affidavit is submitted in opposition to defend- 
ants’ motion seeking to dismiss the actions herein on the 
ground of forum non convenienu. 

3. This case arises out of collision on January 12, 1971, 
on the high seas in the English Channel at about 0730 a.m. 
of Hapag-Lloyd’s Brandenburg with the unlocated, un- 
marked sunken after section of the M V Texaco Caribbean. 
Total loss of the Brandenburg and her cargo, and heavy loss 
of life of her crew, resulted as the Brandenburg sank almost 
immediately. 

4. The unmarked, unlocated Texaco Caribbean was on 
the bottom because of collision at about 0400 on January 
11, 1971, with the M/V Paracas. This fact, although re- 
peatedly emphasized by Texaco Caribbean counsel, is 
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Vesscl and Cargo's Counsel Mr. Doming's Affidanit in 
Oppoaition to Texaco Defendants’ Motion to Dismiss 

wholly irrelevant on this motion. The cause of action as- 
serted for plaintifFs represented by your deponent is based 
on Texpan’s failure to locate and mark this wreck—not in 
any way on any earlier collision navigational negligence of 
Texaco Caribbean. The presence or absence of surviving 
Texaco Caribbean crew members in England is therefore 
also totally irrelevant. They are not witnesses to anything 
put in issue by these plaintiffs. 

5. Presence or absence of surviving crew members of 
Texaco Caribbean is irrelevant for a second reason also. 
Your deponent is informed that all Texaco Caribbean crew 
members who were on duty at the time of the collision with 
Paracas died in that collision. Thus, even if that collision 
were relevant (which it is notl, nonę of the surviving 
Texaco Caribbean ci'ew members are witnesses to it. 

6. The forward section of Texaco Caribbean sank 
promptly. The stern section remained afloat for about 10 
hours, until about 2:08 p.m. in the afternoon of January 
12th. 


7. While Texaco Caribbean’s stern remained afloat, 
indeed shortly after the collision with Paracas, the United 
States flag freighter “Leslie Lykes” arrived in th<? exact 
vicinity of the wreck of Texaco Caribbean; she stood by for 
several hours. Crew members of Leslie Lykes observed that 
a Samson Post of Texaco Caribbean was close enough to 
the water to permit attachment of a life preserver or other 
floating marker, so that the slowly sinking stern section 
would have been marked after it submerged. 

The members of the crew of the Leslie Lykes are there¬ 
fore important eye witnesses to Texaco’s opportunities to 
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Vessel and Cargo’s Counsel Mr. Doming's A ffidavit in 
Opposition to Texaco Defendants' Motion to Dismiss 

mark the wreck while it was still only partially submerged 
(a situation which continued for about 10 hours after the 
collision) ; and witnesses also to Texaco’s failure to take 
any such action. 

The Leslie Lykes, owned by Lykes Bros. S.S. Co., is 
United States Registered with a home port of Jacksonville, 
Florida, United States of America. She trades regularly to 
United States ports so that the test i mony of her crew and 
her records recording the events of that tragic morning 
will be most readily available in the United States. See 
affidavit of Werner Hummel (Exhibit A hereto). 

8. In the morning of January 11, 1971, before Texaco 
Caribbean’s stern section sank, the firm of Smit-Tak/- 
Rotterdam, a well-known salvage company, offered the 
services of their well equipped wreck searching and salvage 
vessel “Orca” to TOT London. The offer was not accepted. 
Smit-Tak understood that the reason for her nonacceptance 
was that she could not be accepted without authority from 
the Texaco Caribbean interests New 7 York. This is one of 
a number of indications that central control over any efforts 
which might have been madę by the Texaco Caribbean in¬ 
terests to locate and mark the sunken wreck before the 
Brandenburg should strike her was located in New York, 
not in England (see Exhibit A, paragraph 3, page 2). 

9. The limited naturę of authority and control by TOT 
London and the central control in New York is further 
shown by a telex from Mr. P. Mitchell of Smit-Tak London 
to Smith-Tak head office Rotterdam entitled “Texaco Carib¬ 
bean”. It States that the matter of daily hire of the Smit- 
Tak salvage vessel “Bever” had been discussed with Cap- 
tain Watson of Texaco London, who said he was reąuired 
to contact New York for authority to charter the “Bever”, 
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Opposition to Texaco Defendanta’ Motion to Dis,niss 

and would be calling Smit-Tak that afternoon to advise of 
the decision. This telex indicates that TOT London was not 
allowed to decide daily charter rates of about U.S. $1,000 
even in emergency situations. (Exhibit A, page 2, para- 
graph 4; copy of this telex is attached hereto as Exhibit B.) 
Neither “Bever” nor any other search or salvage ship was 
sent to the scene by the Texaco Caribbean interests before 
Brandenburg sank. 

10. The central control of policy matters of Texaco 
Panama Inc. in New York is further shown by circular 
letter which on information and belief was sent by Texaco 
Panama Inc. during the month of December, 1967 to various 
owners or disponent owners of vessels then in the Tex-Pan 
time-chartered fleet. 

The said letter was sent on stationary bearing the follow- 
ing letterhead: 

“Texaco Panama, Inc. 

135 East 42nd Street 
New York, New York 10017” 

The said letter was signed: 

“John I. Mingay 

CHAIRMAN OF THE 

Board of Directors” 

The said letter included the following language: 

“Dear Sirs: 

... we have previously informed you that under 
a Ship Management arrangement Overseas Tank- 
ship (U.K.) Limited would issue voyage orders and 
handle ship positions, ETS’s, ETD’s, etc., on behalf 
of the Texpan time chartered fleet. 


m 

/ 








271a 


Vessel and Cargo’s Counsel Mr. Deming’s Affidavit in 
Opposition to Texaco Defendants' Motion to Dismiss 

On November 20,1967 the name of Overseas Tank- 
ship (U.K.) Limited was changed to Texaco Over- 
seas Tankship Limited. 

Effective January 1, 1968, Texaco Overseas Tank¬ 
ship Limited will expand their function of Ship’s 
Managers and also handle the operations and routine 
business of vessels owned and chartered by Texaco 
Panama Inc., under the Ship Management Agree- 
ment. 

Ali invoices, including those covering supplemen- 
tal charter hire, should be forwarded to London for 
Processing; hoivever , payment of hire and matters 
pertaining to charter party terms will continue to be 
handled by Texaco Panama Inc. in New York. 


Kindly instruct the Master (s) of your vessel(s) 
of the foregoing, with specific reference to Deck and 
Engine abstracts, Notices of Readiness, Report of 
Soundings and Cargo Tank Dry Receipt. Howecer, 
Ship Utilization Reports should continue to be sent 
to Neto York. 

Please acknowledge receipt and understanding of 
this letter. 

Very truły yours, 

John I. Mingay” (emphasis added). 

As above noted the telex concerning the “Bever” (Ex- 
hibit B) indicates that even emergency situations did not 
give authority to TOT London for chartering vessels with- 
out authority from Texpan Inc., in New York. 
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11. About 2:08 p.m. the stern section of Texaco Carib- 
bean sank unmarked below the surface. It apparently did 
not immediately sink to the firm position on the bottom. 

12. After the sinking of tne stern section of Texaco 
Caribbean at about 2:08 p.m. January 11, 1971 Smit-Tak 
renewed its inąuiries of the Texaco Caribbean interests. 
However the salvage concern received no instructions, evi- 
dently because Texpan in New York had not given the neces- 
sary instructions. 

13. At about 4:30 p.m. on January 11, 1971 the ship 
Siren, which had been dispatched by Trinity House (roughly 
the equivalent of our Coast Guard) to the collision area that 
morning, finally arrived at the area. The stern section of 
Texaco Caribbean had by then already sunk. Those on Siren 
had no real idea of where the sinkings had occurred. They 
stationed themselves at the westerly edge of an oil slick 
which was visibie in the area. 

14. At iiightfal) Siren abandoned her efforts to iocate 
the sunken Texaco Caribbean. Siren stayed anchored for 
the night, showing three vertical green lights. Her anchored 
position as shown by the later location of the actual wreck 
was about a mile from the actual location of the sunken 
Texaco Caribbean. 

15. At about 0730 a.m. January 12, 1971 Brandenburg, 
whose navigators had no knowledge concerning the facts of 
the sinking or location of the wreck other than their observa- 
tion of the three vertical lights of the Siren in the distance, 
struck the stern section of Texaco Caribbean. Branden¬ 
burg sank almost instantly and became a total loss with all 
her ca»*go, and with loss of life of many of her crew. 
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16. The sinking of the Brandenburg was not witnessed 
by those on the Si ren. This is graphically shown by the 
fact that no warning signals were given, nor any rescue 
efforts madę by the Siren following the sinking of the 
Brandenburg. 

17. The sinking of the Brandenburg was not witnessed 
by those on the fishing boats so freąuently emphasized in the 
papers filed by Texaco, Viking Warrior and Accord. This 
is dramatically shown by the fact brought out in the testi- 
mony given at Coroner’s hearings held at Folkstone and 
also at the hearing held in Germany, that crewmembers of 
Brandenburg struggling in the icy water after Branden¬ 
burg sank expected quiek rescue but in fact were not 
reseued for nearly two hours after the sinking. 

18. The Captain of the Viking Warrior fishing boat 
testified to the Coroner that his vessel arrived at the fishing 
ground around 5 a.m. on January 12, 1971 but “we never 
saw anything until it got daylight”. The first thing he 
noticed was a light in the water evidently from a life jacket 
or raft. The Viking Warrior then picked up some sur- 
vivors from Brandenburg, four alive and one body, and 
returned to Folkstone. 

19. The Siren testified to the Coroner that they ob- 
served two oil slicks but darkness set in before they were 
able to make effective sweeps searching for the wreck so 
they anchored to await daylight three tenths of a mile to 
the West of the most westerly and largest of the oil slicks. 
Those on Siren did not hear until about ten o’clock in the 
morning of Brandenburg sinking. 
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20. After the sinking of the Brandenburg her Owner 
immediately employed the salvage firm of Smit-Tak whose 
offers to the Texaco Caribbean interests had been i.jected 
following the sinking of Texaco Caribbean. The “Orca”, 
eąuipped with very modern wreck searching eąuipment, 
was dispatched to locate the sunken wrecks. She located 
them by sonar within half an hour of her arrival at the 
scene of the casualties. Her personnel say that if so re- 
ąuested after Texaco Caribbean’s early collision with Para- 
cas, Orca would have reached the collision area in plenty 
of time to locate and mark the wreck before Brandenburg 
reached the area. The actual situation was that Texaco 
Caribbean’s sunken unmarked wreck was not located and 
marked until Orca arrived after the Brandenburg sinking. 

Personnel of the Orca are therefore of great import- 
ance both as to the exact location of the wreck and as to 
actions available to Texaco Caribbean interests to locate 
and mark. The witnesses include the superintendent, cap- 
tain and two divers. They are Dutch. Their company is 
located in the Netherlands. The company’s salvage business 
is worldwide and these witnesses are freąuently called to 
nearly all parts of the world including the United States 
in connection with their work l Exhibit A Page 3 § 6). 

21. Brandenburgi representative Mr. Werner Hum- 
mel, who promptly investigated the tragedy, has stated 
< Exhibit A Page 3 S 71 that his investigation shows no 
representatives of Texaco were in Folkstone or Dover to 
look into the circumstances of the wreck or do anything 
about it until 15 January 1971, four days after the Texaco 
Caribbean sank. That Texaco Caribbean representative 
was not from London but was normally stationed at 
Monaco. 
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Opposition to Texaco Defendants ’ Motion to Dismiss 

22. The witnesses on watch on Brandenburg reside in 
Germany, are still employed by Brandenburgi Hamburg 
Owners and serve from time to time on vessels making 
voyages to United States Eastcoast ports. (Exhibit A, 
Page 4, S8). It follows that they are readily available, 
and willing to testify, in this Court and indeed almost 
certainly subject to the process of this Court within a 
reasonable time. 

23. The motion papers on behalf of the Texaco Carib- 
bean interests repeat a number of times the statement 
that the collision with Brandenburg happened less than 
12 miles from the English Coast. Apparently this is in- 
tended to imply that it happened within English territorial 
waters. It should be noted that England like the United 
States has a three mile not a twelve mile limit. According 
to the affidavit of David J. O. Graham, English solicitor 
(atached hereto as Exhibit C) “the collision occurred out- 
side the jurisdiction of the English Courts”. 

24. The Harris affidavit submitted by Texaco Caribbean 
stresses that inąuests were held in England. Solicitor 
Graham points out (Exhibit C, Page 1, § 3) that English 
law reąuires that if a dead body is brought ashore in Eng¬ 
land an inquest must be held to ascertain the cause of death 
only. The inąuest to which reference is madę concerned 
the deaths of members of the crew of the Texaco Caribbean 
and some members of the crew of the Brandenburg. They 
were not inąuiries into the cause of the accidents. 

25. The papers filed on behalf of the Texaco Caribbean 
interests devote many pages to listing the suits filed in Eng¬ 
land. Two of those suits are totally irrelevant to the cause 
of action urged on behalf of the plaintiffs for whom your 
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deponent acts. These are the cross suits by the Texaco 
Caribbean and the Paracas against each other on the basis 
of their earlier collision. The collision between Paracas and 
Texaco Caribbean is unrelated to the breach by the Texaco 
interests of their duty to locate and mark the wreck of 
Texaco Caribbean, on which our suits are founded. 

Of the suits listed in paragraph 4, page 2 of the Harris 
affidavit: 

(a ) The suit by some of the cargo on Brandenburg is 
the only English suit which we understand to have pro- 
ceeded beyond filing to prevent time bar. 

(b) Suit by Texaco Caribbean against Paracas is as 
above noted irrelevant to the present suits. In any 
event this suit has not proceeded further then service 
of the writ and arrest of the Paracas (Exhibit C, Page 
2, § 4). 

(c) The suit by the Paracas against the Texaco 
Caribbean is as above noted irrelevant to the present 
suits. In any event it is not active in that the writ has 
been served upon the Solicitors for the Owners of 
Texaco Caribbean but they have not yet accepted ser- 
vice of the writ. (Exhibit C, Page 2, § 4). 

(dl Action by Brandenburg against Trinity House. 
This suit was commenced solely in order to avoid time- 
bar. The writ has not been served. (Exhibit C, Page 
2, §5). 

As noted under (a) above thp cargo suit referred to by 
Mr. Harris represents only part of Brandenburgi cargo. 
Another firm of London Solicitors issued a writ against the 
Owners of Texaco Caribbean and against Trinity House. 


) 
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“These writs have not been served and were issued to pre- 
vent any claim which said part cargo interests might have 
in respect of this incident being timebarred”. Affidavit of 
Stuart B. MacDonald attached hereto and marked Exhibit 
“D”. Exhibit D concludes: 

“I understand that an action on behalf of these 
same cargo interests is currently proceeding in the 
United States District Court of the Southern Dis- 
trict of New York U.S.A.”. 

26. The documents submitted on behalf of the Texaco 
Caribbean interests include numerous references to broad- 
cast messages following the collision of the Paracas and 
Texaco Caribbean. However as indicated by the attach- 
ments to Exhibit “C” the test and circumstances of these 
messages is readily available in documentary form and 
present no problems of obtaining testimony. 

27. The papers on behalf of Texaco Caribbean interests 
repeatedly stress their contention that testimony of Trinity 
House witnesses will be reąuired. Our inąuiry indicates 
that there are only three or four such witnesses. Their 
testimony could be readily obtained by deposition. As the 
United States Supreme Court has noted, “it is not unusual 
for important issues in international admiralty cases to be 
dealt with by deposition”. M/S Bremen V. Zapata Off-Shore 
Co., 407 U.S., 19 (1971). 

28. As to the allegedly great expense involved, it ap- 
pears elear that the expense of two or three attorneys 
traveling to England to take a series of depositions over a 
period of a few days is insignificant in the context of law 
suits involving total loss of a vessel, total loss of her cargo, 
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and heavy death claims, to a total claimed amount of over 

$ 20 , 000 , 000 . 

29. The papers in behalf of the Texaco Caribbean in- 
terests also contend that there is no compulsory process 
available for obtaining testimony in England. This is in- 
correct. In the improbable event that the testimony of these 
few English witnesses could not be obtained voluntarily, 
application can be madę by the United States Court to the 
English Court for someone to be appointed an Examiner. 
The Court can order the attendance of witnesses. This is 
under Order 70 of the English Practice Rules, and Foreign 
Tribunal Evidence Aet 1856, and Evidence By Commission 
Act 1859. We were so advised in response to specific telex 
inquiry to Solicitor Graham in London. 

30. The Texaco Caribbean interests contend that Fara- 
cas and her Owners and Trinity House are essential parties 
to these lawsuits. As pointed out above Paracas and her 
Owners are not only not essential; they are irrelevant to 
the cause of action brought in these lawsuits for failure to 
locate and mark. Neither is Trinity House an essential 
party. These suits are for the failures of the Texaco Carib¬ 
bean interests to locate and mark. In any event we have 
been advised by Solicitor Graham in response to specific 
telex inquiry that the limit of liability of Siren is about 
pounds 30,000 (less than $80,000 U.S. dollars). Thus any 
conceivable recovery from Trinity House on the basis of any 
negligence by Siren is of almost negligible importance in 
the context of lawsuits in the total claimed amount of about 
$ 20 , 000 , 000 . 

31. The Texaco Caribbean interests assert “there is no 
good reason for these actions being brought in this dis- 
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trict”. On the contrary the practical result of compelling 
Brandenburg and her immediate cargo and deceased crew 
members to litigate in the England Courts might well be 
to deprive them of all remedy. In contrast the United States 
Courts do provide a remedy for the shocking failures with 
which these plaintiffs charge the Texaco Caribbean in- 
terests, namely failing to locate and mark the sunken 
wreck, leading to this titanic loss of life and property. 

The English House of Lords (The Utopia , (1893) A.C. 
492) and The Court of Appeal (The Douglas 7 Probate 
Division 151) have laid down an inflexible Rule which 
might well insulate these Texaco Caribbean interests from 
liability from their faults on the basis of a mere invitation 
to governmental authority to take action to locate and mark. 
These authorities indicate that under the English rule when 
a governmental authority agrees to act in connection with 
marking a wreck the shipowner has no further obligations 
to do so. 

In sharp contrast several recent decisions by the United 
States Court of Appeals for the Second Circuit hołd square- 
ly that merely notifying governmental authority does not 
release the shipowner of his contiuuing nondelegable duty 
to find and mark the wreck. The Benoind-White Coal Min¬ 
ing Co. v. Pitney (Eureka No. 110), 187 F.2d 665, 1951 
A.M.C. 638 (2nd Cir. 1951), Morania Barge No. 11^0, Inc. 
V. M&J Trący, Inc., 312 F.2d 78, 1963 A.M.C. 678 (2nd 
Cir. 1962). The United States Court of Appeals for the 
Fourth Circuit agrees. Snug Harbor, 43 Fed. 2nd 27. 

This Court has held that where the foreign law to which 
defendant is attempting to remit the plaintiff is so unfavor- 
able that granting the motion might result in depriving the 
plaintiff of all remedy, this is an impelling reason to retain 
jurisdiction in the United States Court, even in a case in- 
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volving a specific agreement for exclusive jurisdiction of 
a foreign Court and application of foreign law. Chemical 
Carriers v. L. Smit & Co.’s International S., 154 F. Supp. 
886 (S.D.N.Y. 1957). It would be extremely unjust to re- 
mit these plaintiffs to the highly unfavorable English juris¬ 
diction in the absence of any forum agreement, and in a case 
in which plaintiffs are entitled to the strong presumption in 
favor of their choice of forum granted by the United States 
Supreme Court. Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 
508 (1947). 

Wherefoke it is respectfully reąuested that the motion 
by the Texaco Caribbean interests be denied and this suit 
be permitted to eontinue so that justice may be done on the 
merits. 


/s/ MacDonald Deming 


Sworn to before me this 
lOth day of December, 1973. 
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UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 CMM 
AFFTDAVIT 

-+- 

Thomas I. Fitzgerald, Public Administrator of the 
County of New York, Administrator of the Estate 
of Hagen Pastewka, Deceased and Monica Pastewka, 
Individually, et al., 

Plaintiffs, 

—against— 

Texaco Inc. and Texaco Panama, Inc. 

Defendants. 


Hamburg, Germany) ss.: 

Werner Hummel, being duły sworn, deposes and says: 

1. I have been a sailor for altogether 12 years before I 
became a member of the Claims/Insurance Department of 
Hapag-Lloyd ag, Hamburg, in 1968. I obtained the Mate’s 
License in 1965 and the Master’s License in 1968. Presently 
I am the nautical expert of Hapag-Lloyd ag for collision, 
stranding, etc. At least every 2 years I am serving as a 
Chiefmate for one voyage on one of our vessels. 






282a 


Exhibit A 

2. Following notification of the collision of the “Brand¬ 
enburg” with the wreckage of the “Texaco Carribean”, on 
January 12,1971,1 was immediately dispatched to the scene 
by Mr. Peter Paulsen, being the Manager of the Claims/In- 
suranee Department of Hapag-Lloyd ag, Hamburg, to 
conduct an investigation of the accident. In accordance 
therewith I proceeded immediately to Dover, arriving that 
same day at about 16.30 hours, and commenced the investi- 
gation. 

3. I learned in the course of my investigations that, on 
the morning of January llth, 1971, the ocean towage and 
salvage firm of Smit-Tak, Rotterdam, offered to the Texaco 
Carribean Interests the services of their wreck searching 
vessel “Orca”, and that the offer was not accepted because it 
could not be accepted without authority from Texaco’s office 
New York. 

4. I have seen a copy of a telex from Mr. P. Mitchell 
of Smit-Tak, London, to Smit-Tak Headoffice, Rotterdam, 
under the caption “Texaco Carribean”. It states in part 
that the question of daily hire of the Smit-Tak salvage ves- 
sel “Bever” had been discussed with Captain Watson of 
Texaco, London, who had said he was reąuired to contact 
New York for authority to charter the “Bever” and that 
he would be calling Smit-Tak that afternoon to advise of 
the decision. 

5. The U.S. freighter “Leslie Lykes” arrived in the 
exact vicinity of the wreck of the “Texaco Carribean” very 
shortly after the collision with “Paracas”. They stood by 
the still floating stern section of “Texaco Carribean” for 
several hours. Those on the “Leslie Lykes” could observe 
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that a samson post of the “Texaco Carribean” was close 
enough to the water to permit the smali boat to attach 
something to mark the position of the slowly sinking stern 
section. 

Those on the “Leslie Lykes” are therefore important wit- 
nesses to the possibilities open to Texaco to mark the wreck 
before it sank about 10 hours after the collision and to 
Texacn’s failure to take such action. The “Leslie Lykes” is 
owned by Lykes Bros. S.S. Co. and is U.S. registered, with 
its homeport at Jacksonville, Florida, U.S.A. My review of 
recent Lloyd’s voyage reports indicates the “Leslie Lykes” 
trades between the U.S. Gulf and the Far East and is 
currently steaming back to the U.S., so that the testimony 
of her crew, and her records regarding the casualty, will be 
most readily accessible in the United States. 

6. Under my direction the “Orca”, which is eąuipped 
with the most modern wreck searching eąuipment, was sub- 
seąuently dispatched to locate the various sunken wrecks, 
and attempt to examine thein with the aid of divers. She 
located the wrecks by sonar within half an hour of her 
arrival at the scene of the casualties. I was informed by 
the personnel of “Orca” that, if Texaco had so reąuested 
after the collision of “Paracas” with “Texaco Carribean”, 
“Orca” could have reached the collision area in plenty of 
time to locate and mark the wreck before “Brandenburg” 
reached the area. As it was, the wrecked “Texaco Carri¬ 
bean” was not located and marked until the “Orca” arrived 
at reąuest of Hapag-Lloyd ag after “Brandenburgi” 
sinking. The “Orca” witnesses are therefore of great im- 
portance both as to exact location of the wreck and as to 
actions available to Texaco to locate and mark. These 
witnesses do include superintendent, caotain and 2 divers. 
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They are Dutch, their company is located in the Netherlands, 
the company’s salvage business is worldwide and these wit- 
nesses are caUed to nearly all parts of the world including 
the U.S.A. in connection with their work. 

7. My investigations indicated that no representatives 
of Texaco were in Folkstone or Dover to look into the cir- 
cumstances of the wreck or do anything about it. The first 
time a Texaco representative arrived in Dover was on 15th 
January, 1971, 4 days after the sinking of the “Texaco 
Carribean”. I was informed that this representative was 
not from the Texaco’s London Office but was normally sta- 
tioned at Monaco. 

8. Those on watch on “Brandenburg” were Chief Officer 
Peter Trelle and Boatswain Hermann Boettcher. Both re- 
side in German and are still employed by Hapag-Lloyd ag, 
Hamburg. They serve from time to time on vessels making 
voyages to the U.S. Eastcoast ports. They will therefore 
a 1 most certainly be subject to the process of this court within 
a reasonable time. In any event they are readily available 
and willing to testify in this court. 

9. Concerning the crewmembers of the British fishing 
vessels who picked up survivors and bodies of deceased 
seamen from “Brandenburg”, my investigations madę it 
elear that these men did not observe the approach of the 
“Brandenburg” in the vicinity of the “Siren”. In fact the 
survivors of the “Brandenburg” were in the water for about 
2 hours before they were noted by any of the crewmembers 
of the fishing vessels. 

Subscribed and Sworn /s/ WERNER Hummel 
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Dr. Wolf Harm 
Dr. Gerhard Baum 
Dr. Erwin Tiedau 
Dr. Peter Sieveking 
Dr. Arnold Sieveking 
Notare 

2 Hamburg 1, BergstraBe 11 
Sammel-Nr. 32 22 31 

Not. Reg. 1973 No. 1803 

Free and Hanseatic City of Hamburg 
Federal Republic of Germany 

Sworn to and subscribed before me, Dr. juris Arnold 
Sieveking, a Notary Public in and for the Free and Han¬ 
seatic City of Hamburg, Federal Republic of Germany, by 


* 


Mr. Werner Hummel, 

merchant, residing at Hamburg 1, Ballindamm 25, who is 
personally known to me, the Notary, and who appeared 
before me this 16th (sixteenth) day of May 1973 (one 
thousand nine hundred and seventy-three), 
and acknowledged his foregoing signature as his free act 
and deed. 

Witness my hand and seal. 

[Seal] 

/s/ Sieyeking Dr. 


s 
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RCA1214/043 

2163641Z HLH D 

4.4.73 18.14 FS NR 32.389 (HEI) 

Here Hapaglloyd AG for 

Messrs. Haight, Gardner, Poor and Havens, New York 

For Mr. Deming PLS. 

Re.: ‘Brandenburg’ 


* 


* * 


Further a telex from Smit-Tug, London, to Smit-Tak, 
Rotterdam with the following very important contents 
Was shown to us.: 

Quote: 

Attn. Mr. Von Den Berg 
From P. Mitchell 
‘Texaco Carribean’ 

Have discussed daily hire of ‘Bever’ with Captain Watson 
of Texaco London who must now contact New York for 
authority to charter ‘Bever’ and he is calling them 4 p.m. 
this afternoon and will advise us of decision after 4 p.m. 
either to this office or to Mr. Boer of or myself during 
course of this evening. I have advised him that the vessel 
is current.ly available and weather favourable but also that 
he understands we are r.ot holding the vessel for him until 
this decision. Guidance we offered daily all in charter with 
divers basis Rotterdam (Rotterdam of Hel. 4050 per day). 
He is able to send plans of ship to Dover for our collection 
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of contract concluded which we wud would think favour- 
able. 

Unąuote 

• * • 


Regards Hummel 

HAPAG-LLOYD AG 
041 Assekuranzabtelung 
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UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 CMM (and Consolidated cases) 
AFFIDAVIT 

-♦- 

Thomas I. Fitzgerald, Public Administrator of the County 
of New York, Administrator of the Estate of Hagen Pas- 
tenka, Deceased and Monica Pastenka, individually, 

Plaintilfs, 

—against— 

Texaco Inc. and Texaco Panama, Inc. 

Defendants. 

-4- 

Kingdom of England 
City of London 

David James Ogle Graham, being duły sworn, deposes 
and says: 

1. I am a partner in the firm of Bentleys, Stokes & 
Lowless, Solicitors, of 17 St. Swithin’s Lane, London E.C.4, 
and my firm has been instructed by the Owners of the 
“Brandenburg” which was in a collision on the 12th Jan¬ 
uary 1971 with the wreck of the “Ti:xaco Caribbean”. The 
collision occurred outside the jurisdiction of the English 
Courts. 
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2. I have read the Affidavit of Cedric G. Harris dated 
2nd February 1973 and have the following observations to 
make. 

3. Under Paragraph 2 of Cedric G. Harris’s Affidavit 
reference is madę to attending Inąuests in England and 
attending a hearing held in Germany concerning the col- 
lision. The position under English law is that if a dead 
body is brought ashore in England, an Inąuest must be 
held to investigate the cause of death only. The Inąuests 
to which reference is madę concern the deaths of certain 
members of the erew of the “Texaco Caribbean” and cer¬ 
tain members of the crew of the “Brandenburg”. The pro- 
ceedings in Germany refer to an Inąuiry under German 
law into the loss of the “Brandenburg” commonly known 
as the Seeamt which I understand is set up under statutory 
authority to enąuire into shipping casualties. 

4. So far as Paragraphs 3 and 4 of Cedric G. Harris’s 
Affidavit is concerned, of the four suits referred to in Cedric 
G. Harris’s Affidavit, I understand that Action (a) by the 
owners of cargo laden on board the “Brandenburg” 
against the Owners of the “Paracas”, the Owners of the 
“Texaco Caribbean” and the Corporation of Trinity 
House for loss of the cargo is proceeding. Action (b) by the 
Owners of the “Texaco Caribbean” against the motor 
vessel “Paracas” has not proceeded further than service 
of the Writ and arrest of the “Paracas”. Following arrest, 
the “Paracas” was released after security had been pro- 
vided up to the then value of the “Paracas”. The Owners 
of the “Brandenburg” do not share in the security. I 
understand that Action (c) by the Owners of the motor 
vessel “Paracas” against the “Texaco Caribbean” is not 
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active in that the Writ has been served upon the Solicitors 
for the Owners of the “Texaco Caribbean” but they have 
not yet accepted service of the Writ. 

5. With regard to Action (d), my firm was instructed 
to issue a Writ against the Corporation of Trinity House 
and I caused a Writ to be issued. The Writ has not been 
served. It was issued to prevent any claim which the Own¬ 
ers of the “Brandenburg” might have against Trinity 
House being time-barred. If the Writ had not been issued 
within two years of the collision, any claim which the 
Owners of the “Brandenburg” might have against Trinity 
House would have become time-barred. 

6. In Cedric G. Harris’s Affidavit under Paragraph 6 
(f i, he refers to testimony from employees of the Ministry 
of Defense (Navy) and employees at the North Foreland 
and Niton Radio Stations concerning Communications sent 
and received prior to and at the time of the casualties. I 
attach hereto marked A and B "espectiyely, copies of cor- 
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respondence passing between my firm and the Ministry of 
Defence and the Post Office. 

SUBSCRIBED AND SWORN 
to by the above named 
David James Ogle Graham 
at 5, Fenchurch Street 
in the City of London, 

England 

this 15th day of May 
1973 


Dayid James Ogle Graham 


Before me: 

/&/ J. Malcolm Waugh 
Notary Public 
London, England 
(J. Malcolm Waugh) 

Commission expires at death 
[Seal] 
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DJOG/IJC 

The Dept. of Trade & Industry, 
Marinę Division, 

1, Victoria Street, 

London, S.W.l. 


31st March, 1971. 


“Brandenburg”/'“Texaco Caribbean”/“Paracas” 


Dear Sirs, 

We act on be’,.alf of the concerned in the “Branden¬ 
burg” and it would appear that no warnings concerning the 
collision on the llth January between the “Texaco Carib- 
bean” and the “Paracas” and the subseąuent sinking of 
the “Texaco Caribbean” were transmitted by either Dutch 
or German radio authorities to shipping. 

We havi been in touch with the International & Mari- 
time Telecommunications Region, Wireless Telegraph Divi- 
sior of the Post Office and they have referred us to you. 
They have indicated that warnings are promulgated by the 
Hydrographers Department. 

Could you help us by letting us know what steps are 
taken to inform other countries of casualties at sea so 
that the necessary warnings can be transmitted by the radio 
authorities of those countries. 


Yours faithfully, 


Bentleys, Stores & Lawless. 
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This is the exhibit marked “A” mentioned and referred 
to in the attached Affidavit of David James Ogle Graham 
sworn this 15th day of May, 1973. 

Before me: 


/s/ J. Malcolm Waugh 
Notary Public 
London, England 
(J. Malcolm Waugh) 
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MINISTRY OF DEFENCE 
Main Ruilding, Whitehall, London S.W.l 
Telephone: 01-930 7022, ext. 2575 


4 June 71 


Reference: DDS5/NH (MO) 640/71 
Reference: DJOG/1JC 

Messrs. Bentleys, Stokes, and Lawless 
67, St Swithins Lane 
London EC4M 5FB 

Dear Sirs, 

Brandenburg Tkxaco Caribbean/Paracas 

1. Thank you for your letter of 31st March inquiring 
about the steps taken to inform other countries of casualties 
at sea. It has been passed to us to answer by the Depart¬ 
ment of Trade and Industry. 

2. The present arrangements which involve the Hydro- 
grapher of the Navy are as follows:— 

a. Messages in tho “Local Warning Series” of Navi- 
gational Warnings, I ie WZ and Port Authority mess¬ 
ages I are broadcast to shipping from the Coast Radio 

Stations in the UK. Details of these broadcasts are 
given in Notices to Mariners No 9 and No 13 of each 
year. There is no arrangement whereby these messages 
are passed to specific authorities of other rations. 

b. There is however an arrangement under which 
those nations which are members of the North Sea 
Hydrographic Commission (NSHC) pass “Selected 
Advance Notifications” to the Hydrographer of the 
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Navy for promulgation in the Long Rangę Warning 
Series. The countries involved comprise UK, Norway 
(Chairman), Sweden, Denmark, West Germany and 
Holland. Ali warnings in the NAVEAM series are 
also passed by signal, telex or telephone to Naval 
Hydrographic Departments in France, Denmark and 
USA, to naval autborities in Belgium and Holland, 
and to the German civilian Hydrographic Institute. 

3. This arrangement is a recent one, dating from the last 
meeting of the NSHC in May 1970, and the German Hydro¬ 
graphic Institute was added to the list of receiving au- 
thorities after the sinking of the Brandenburg. 

4. Under the arrangements described above the UK pro- 
vides a world wide system of warnings (the USA provides 
a similar service); however it is essentially an interim 
measure designed to improve the existing national pro- 
cedures. Further improvements proposed by Hydrographer 
are currently under consideration by the International 
Hydrographic Organization, and it is to be hoped that they 
will form the basis for an international system uf warnings 
designed to ensure the reception, by all shipping, of infor- 
mation concerning their present and futurę positions. 

Yours faithfully 

/s/ K R Tebbit 
K R Tebbit 

KRT/PR/24 
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DJOG/MC 

D/D55/NH( MO) 640/71 

8th June, 1971 

K.R. Tebbit, Esq., 

Ministry of Defence, 

Main Building, 

Whitehall, 

'TftRtoh S.W.l. 

Dear Sir, 


“Brandenburg” 

“Texaco Caribbean”/“Paracas” 

We thank you for your letter of the 4th June. 

In our letter of the 31st March to the Department of 
Trade and Industry we asked about the steps taken to in- 
form other countries of casualties at sea. We are grateful 
to you for providing this information. 

We wrote to the General Post Office earlier and asked 
them for similar information. We also asked them whether, 
and if so when, information with regard to the “Texaco 
Caribijean” wreck was transmitted to either the Dutch 
broadcasting authorities or the German broadcasting 
authorities. The Post Office replied to the effect that they 
were unable to assist inasmuch as the warnings are pro- 
mulgated by the Hydrographics Department. It was for 
that reason that we contacted the Department of Trade and 
Industry. 

With regard to your letter, can you let us know when 
the Dutch Hydrographic Department were warned of the 
“Texaco Caribbean” casualty? At the same time would 


( 
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you be kind enough to let us know whether it was passed 
by signal, telex or telephone? 

We assume from paragraph 3 of your letter under reply 
that the German Hydrographic Institute were not wamed. 

For your own information the reason we are making 
these enąuiries is that we have no evidence that those on 
board the “Brandenburg” received any warning of the 
“Texaco Caribbean”/“Paracas” collision and the subse- 
quent sinking of the “Texaco Caribbean”. It is almost cer- 
tain that the Radio Officers were not listening in to British 
radio stations but were probably listening in to the Dutch 
or German radio stations. It is established that the German 
radio stations did not send out any warnings. We wish to 
be able to establish that the Radio Officers were not in any 
way negligent. There is of course no suggestion that either 
the Ministry of Defence were negligent or indeed that any 
of the Hydrographic Institutes were negligent. 

Yours faithfully, 
Bentleys, Stores & Lowless. 
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MTNISTRY OF DEFENCE 
Main Building, Whitehall, London S.W.1A 2HB 
Telephone: 01-930 7022, ext. 2575 

Reference: D/DS5/NH(MO)640/71 
Reference: DJOG/NC 

Messrs. Bentleys, Stokes & Lowless 
7, St. Swithins Lane 
London F.C4M 5FB 

7th July, 1971 


Dear Sirs, 

In your letter of 8th June, you asked for details of navi- 
gational warnings issued after the sinking of the Texaco 
Caribbean and before the Brandenburg collided with the 
wreck the following day. 

2. Shipping was warned in this period by the short-term 
Radio Navigational Warnings, (WZ messages), by Coast 
Radio Stations at Niton and North Foreland. Details of 
these Post office broadcasts are attached. 

3. Neither the Duteh nor the German Authorities were 
otherwise informed of the Texaco Caribbean wreck posi- 
tions until after the loss of the Brandenburg. The Duteh 
Hydrographer received a signal (Date/Time group 12 
(Jan) 1440gmt), in accordance with the NAVEAM pro¬ 
cedurę outlined in our previous letter of 3rd June. The 
German Hydrographic Institute received details of the 
wreck later that afternoon in a signal sent at 1550 gmt. 

Yours faithfully, 

/s/ K. R. Tebbit 
K. R. Tebbit 
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SHORT TERM WARNINGS IN THE WZ SERIES 

Niton North Foreland 

Voice (T834KHzl Morse <464KHzl Voice (1848 KHzl Morse (418KHzl 
llthjan 1418GMT 1414GMTJ WZ fllth Jan 1426GMT 1436GMT 

* 1635 " 1653 " • message " 1605 " 1654 " 

* 2036 " 2033 " No 017 [ " 2005 " 2055 * 

11 th Jan2208GMT 2205GMT] WZ fllth fan2205GMT 2201GMT 

12th łan 0437 " 0836 " message 12th Jan 0408 " 0853 " 

* 08-12 " No 018 I " 0845 " 1252 " 






300a 


Exhibit A—Annexed to Foregoing Exhibit 
DJOG/MC 

D/DS5/NH( MO) 640/71 

12th July, 1971 

K.R. Tebbit, Esq., 

Ministry of Defence, 

Main Building, 

Whitehall, 

London S.W.I. 

Dear Sir, 


“Brandenburg” 

“Texaco Caribbean” & “Paracas” 

We thank you for your letter of the 7th July in connec- 
tion with the navigational warnings issued following the 
sinking of the “Texaco Caribbean”. 

Yours faithfully, 

Bentleys, Stores and Lowless 


* 




V 
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DJOG/MC 


14th January, 1971 


Head of Department, 

Radio and Broadcasting Department, 
Armour House, 

St. Martin’s-le-Grand, 

London E.C.I. 


Dear Sir, 

“Brandenburg” 

“Texaco Caribbean” and “Paracas” 

We are instructed on behalf of the Owners and Under- 
writers of the “Brandenburg” which, as you are probably 
aware, is thought to have struck the wreckage of the 
“Texaco Caribbean” last Tuesday morning, as a result of 
which she sank. 

We would be grateful if you would provide us with the 
times and texts of all radio messages transmited to ship- 
ping following the collision between the “Texaco Carib¬ 
bean” and the “Paracas” during the morning of the llth 
January. , 

Yours faithfully, 

Bentleys, Stores & Lowless 


This is the exhibit marked “B” mentioned and referred 
to in the attached Affidavit of David James Ogle Graham 
sworn this 15th day of May, 1973. 

/s/ illegible 
Wl:Pub: 

Notary Public 
London, England 
(J. Malcolm Waugh) 
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NW 

International and Maritime 
Telecommunications Region 


WIRFLESS TLLEGRAPH SECTION 


UNION HOUSE Telephone: 01- 

ST MARTINS-LE-GRAND T«lex: 21601 (POETE LDN) 

LONDON Telegrami: 

POST OFFICE 1WT Rad i 0gtn Lor.don EC1 


Frotn the inspector of In any rcply please quote: Your reference: 

Wirele:.a Telegraphy WT/DV/12S DJOG/MC 

Bentleys, Stokto & Lowless 
Solicitors 

17 St Swithin’s Lane 
London EC4 

18 March 1971 

Bear Sir , 

“Brandenburg 

Texaco Caribbean—Paracas” 

As requested in your letter of 14 January 1971 I am 
enciosing copies of the navigational warnings to shipping 
about dangerous wrecks in the Dover Straits madę on 11 
January 1971 by Niton and Northforeland radio stations. 
The times of the broadcasts are included. 

Copies of these messages are attached and our charge for 
them is £0.75 per sheet and I shall be pleased to receive 
your remittance for £1.50 for the 2 sheets enclosed. 

Yours faithfuily 

/s/ Griffiths 

for Inspector of Wireless Telegraphy 




ENCS 
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North Foreland Radio 

Navigational Warnings Received and Broadcast 
WE 017 To WZ 026 AND WZ 030 

WZ 017 

Mod Srl 0108 0111300 

Priori ty North Foreland Radio 

Priori ty 111020Z Jan 

Period UK Navy 

To AIG 1063 

Niton Radio 

North Foreland Radio 

BT 

Unclas FFL WZ 017 Broadcast on receipt ard all routines 
begir.s Dover strait dangerous wreck exists approximately 
two five five degrees one point two miles from Mic' Varne 
Buoy ends BT 

Received cn telex at North Foreland Radio 
at 1425 GMT 11.1.71 

Broadcast at the following t:mes 

On W/T On R/T 

11/1/71 1436Z 418 Khz 1425Z 848 Khz 

1654Z " 1605/ " 

2055Z " 2005Z " 

Cancelled by WZ 018 


( 
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WZ 018 

Mod Srl 0904 0111845 

Priority to Pcradio N Foreland 

Priority 111645Z Jan 

Fm MOD UK Navy 

To AIG 1063 

Niton Radio 

North Foreland Radio 

BT 

Unclas FFL WZ 018 Broadcast on receipt and all routines 
begins. Dover strait wreck marking vessel showing three 
green lights in vertical linę established one and a half miles 
west of Mid Varne Buoy. Ships should pass westward of 
this vessel ends Cancel WZ’s 016 (North Foreland only) 
end 017 

BT 

ReceiveJ on tf .ex at North Foreland Radio 
at 2150 GMT 11.1.71 

Broadcast at tht following times. 

On W/T On R/T 

11.1.71 2210 GMT 418 Khz 2205Z 184 8 Khz 

12.1.71 0853 GMT " 0408Z " 

" 1252 GMT " 0845Z " 

Cancelled by WZ 21 
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Niton Radio 

Nayigational Warnings Receiyed and Broadcast 


WZ 017 Broadcast on receipt and all routines bcgins 

Dover Strait dangerous wreck exists approximately two 
five five degrees one point two miles from Kid Vame buoy 

Received on Telex at 1405 GMT 11.1.71 

Broadcast at: 


1414 

464 

RB 

11/1 

1418 

1834 

WJ 

1633 

// 

DFH 

/*' 

1635 

ff 

JMH 

2033 


JTE 

// 

2036 

łt 

JMH 


WZ 018 Broadcast on receipt and all routines begins 

Dover Strait wreck marking vessel showing ree green 
lights in vertical linę establishe j one and a half miles west 
of Mid Varne buoy. Ships should pass westward of this 
yessel 


Received on Telex at 2159 GMT 11.1.71 
Broadcast at: 


11/1 

2205 

464 DS 

H/1 

2208 1834 

KPT 

12/1 

0836 

" JTE 

12/1 

0437 






0842 

JH 


Cancelled by WZ 021 









Fr- i i ' / " j ■ f i i 1 1 1 i' * y hw ' i, ' ' t 
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DJOG/MC 25th March, 1971 

WT/DV/125 

Inspector of Wireless Telegraphy, 

General Post Office 
Union House, 

St. Martin’s-le-Grand, 

London E.C.I. 

Dear Sir, 

“Brandenburg” 

“Texaco Caribbean” & “Paracas” 

We thank you for your letter of the 18th March. Do 
you know whether, and if so when, information with regard 
to the “Texaco Caribbean” wreck was transmitted to 
either the Dutch Broadcasting Authorities or the German 
Broadcasting Authorities, or is it the usual practice for 
foreign radio stations to pick up information by listening 
to, for example, Niton or Northforeland? 

In the meantime we are ?nclosing our cheque for £1.50 
in respect of your charges. We shall be obliged if you will 
acknowledge safe receipt. 

Yours faithfully, 

Bf.ntleys, Stores & Lowless. 


Ern.. 
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International and Maritime 
Telecommunications Region 


W1RELESS TELEGRAPH SECTION 


POST OFFICE 


UNION HOUSE Telephone: 01- 

ST MARTIN’S LE GRAND Tein: 21601 (POETE LDN) 

LONDON Telegram.. 

IWT R.diogen London ECl 


From the Inspector of WT/DV/125 Your refarance: 

Wirelet. Telegr.phy In any reply pleaae quote: DJOG/HC 

Bentleys, Stokes & Lowhss 
Solicitors 

17 St Swithin’s Lane 
London 

EC4 M 5FB 30 March 1971 

Dear Sir 
“Brandenburg 

Texaco Carribean & Paracas” 

Thank you for your letter of 25 March 1971 and the £1.50 
cheąue for which I have attached a receipt. 

Unfortunately I cannot assist you regarding your query 
about the Dutch or German authorities. The warnings are 
promulgated by the Hydrographers Department and I sug- 
gest that the Department of Trade and Industry, Marinę 
Division may be able to assist. 

Yours sincerely 

/s/ G. Gaifforths 
for Inspector of Wireless Telegraphy 









w 
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UNITED STATES DISTRICT COURT 
Southern District of New York 


72 Civ. 5008 CMM (and Consolidated cases) 

- Ą - 


Thomas I. Fitzgerald, Public Administrator of the 
County of New York, Administrator of the Estate 
of Hagen Pastewka, Deceased and Monica Pastewka, 
Indiyidually. 


—against— 


Plaintiffs 


Texaco Inc. and Texaco Panama, Inc. 

Defendants 

- + - 


Kingdom of England 
City of London 

Stuart Beamish MacDonald, being duły sworn, de- 
poses and says: 

1. lama Solicitor (Scottish) with Messrs. Clyde & Cu. 
who are the Solicitors instructed on behalf of part cargo 
interests in the “Brandenburg” which was in a collision 
on the 12th January 1971 with the weck of the “Texaco 
Caribbean”. 

2. My firm was instructed to issue Writs against the Own- 
ers of the “Texaco Caribbean” and the Corporation of 
Trinity House and Writs were so issued. These Writs have 
not been served and were issued tc prevent any claim which 










309a 


Exhibit A—Annexed to Foregoing Exhibit 

said part cargo interests might have in respect of this 
incident being time-barred. 

3. I understand that an action on behalf of these same 
cargo interests is currently proceeding in the U.S. District 
Court, of the Southern District of New York, U.S.A. 

/s/ Stuart B. MacDonald 

SUBSCRIBED AND SWORN 
to by the above named 
Stuart Beamish MacDonald 
at 5Fenchurch Street 
in the City of Loi.don, 

England this twenty-seventh 
day of November 1973. 

[Seal] 


/ 






Texaco Defendants’ Couiisel Mr. Stern’8 Reply 
Affidavit 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 CMM (and Consolidated cases), 72 Civ. 5009 
and 5010, 73 Civ. 92, 93, 94, 95, 96, 97, 98, 99, 117, 166 

and 182. 

-+- 

[Same Title] 


State of New York 1 
County of New York 

Alvin L. Stern, being duły sworn, deposes and says: 

1. I am a member of the firm of Poles, Tublin, Pate- 
stides & Stratakis, attorneys for tl e defendants herein and 
am fully familiar with all the pleadings and proceedings 
heretofore had in this matter. 

2. This affidavit is submitted in support of defendants’ 
motion seeking to dismiss the actions herein and in reply 
to the affidavits submitted in opposition thereto. 

3. As can be seen from the papers submitted by the 
plaintiffs, it is their contention that the loss of the M/V 
Brandenburg on January 12,1971 was caused by a failure 
to take proper steps to locate and mark the wreckage of the 
S/T Texaco Caribbean while she lay in the English Chan- 
nel subsequent to a prior collision on January 11, 1971 with 
the M/V Paracas. Needless to say, defendants deny such a 







311a 


Texaco Defendants’ Counsel Mr. Stern’s Reply Affidavit 

contention. However, the very issue raised by the plaintiff, 
an issue which plaintiffs previously described as the central 
merits issue, it is submitted, goes to show how completely 
ridiculous and untenable is the position taken by them with 
regard to this motion. 

As can be seen from plaintiffs own papers in opposition 
(and especially the exhibits attached to the affidavit of Mr. 
Deming—all of which come from outside the United States) 
the records, facts and witnesses with regard to what plain¬ 
tiffs have previously called “the central merits issue” all lie 
in England or otherwise outside of the United States. 

It is interesting to notę that. all of the exhibits attached 
to the affidavit of Mr. Deming have England as their source 
of infoimation. (See correspondence and records concern- 
ing British radio station, affidavit of British solicitor as 
well as affidavit of Mr. Werner Hummel who claims to have 
gone to England from Germany to investigate the matter.) 

It is also interesting to notę that while Mr. Deming in 
his affidavit attempts to belittle the value of any inquests 
previously held in England by stating that they were not 
inąuiries into the cause of the accident, he nevertheless ap- 
parently attempts to use what he claims to be testimony 
from these proceedings in his affidavit. It is obvious that 
although the inąuests may have been conducted primarily 
for different purposes, they nevertheless contain evidence 
and testimony which would have a direct bearing on the 
issues raised here. 

Deponent does not wish to belabor what should already 
be obvious. The point is that even plaintiffs’ own papers 
clearly show that the all key and mandatory witnesses, 
records, and testimony lie in England or places outside of 
the United States. 
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4. The aflidavits submitted by both Mr. Goldstein and 
Mr. Deming are replete with hearsay, double hearsay, con- 
clusory allegations and misstatements of fact—as is also 
the affidavit of Mr. Werner Hummel. The affidavits, when 
stripped of the bold allegations (madę without personal 
knowledge) and heart rending appeals on behalf of non- 
resident, alien widows and children, contain no factual rea- 
son sufficient to form a basis for this Court retaining juris- 
diction in the matter. 

5. Specifically, the affidavits and memoranda filed by 
plaintiffs contain such bold and unsupported assertions, 
among others, as follows: 

(a) Texaco was the charterer of the Texaco Carib- 
bean; 

(b) Texaco was the “controlling interest” of the Tex- 
aco Caribbean ; 

(c) TOT and/or Texpan had no personnel on the scene 
of the casualties until January 15, 1971. 

Nonę of these assertions are true and have been madę i a 
deliberate attempt to mislead and confuse the court. The 
untruth of these statements is shown by the affidavits of 
Messrs. Dimock, Pointon, Harris and Clayton, previously 
submitted in support of defendants’ motion and will be fur- 
ther shown below. 

6. Plaintiffs seem to place much reliance on certain ne- 
gotiations held between the firm of Smit-Tak/Rotterdam 
and or Smit-Tug/London (hereinafter referred to as 
Smits) on the one hand, and TOT on the other regarding 
the services of a salvage vessel named Orca and/or Bever 
Plaintiffs’ reliance on the hearsay information contained in 
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the affidavit of Mr. Hummel and the undated telex 
“quoted”* in Exhibit B to Mr. Deming’s affidavit is mis- 
placed and misleading. This hearsay information furnished 
to Mr. Hammel, however, is not only misleading but is not 
factually true. 

7. In connection with the above-mentioned hearsay 
statements, Captain John L. Watson, Manager, Operations 
Department of TOT has prepared an affidavit which is 
annexed hereto (as Exhibit “A”) in support of defendants’ 
motion and in reply to Mr. Hummel’s affidavit. Captain 
Watson’s affidavit makes it elear that the first communica- 
tion between Smits and TOT took place on January 13th 
not January lltli as plaintiffs would have the Court believe 
and furthermore dealt with an offer for salvage after the 
sinking of both the Brandenburg and Texaco Caribbean 
and not with any attempt to locate, mark or buoy the wreck 
of the Texaco Caribbean. (As has been pointed out pre- 
viously, Trinity House had already been employed to render 
these services—i.e. locating, marking and buoying the 
wreckage—on January 11, 1971.1 Furthermore, the affi- 
davit forever dispels any doubt concerning the ąuestion of 
who had authority to engage services for locating, marking 
or buoying the wreck of the Texaco Caribbean and/or 
salvage vessels. TOT had the necessary authority, without 
reference to New York or anywhere else for that matter to 
take necessary steps to engage the services of anyone who 
might be required. That authority was exercised by TOT 
when it engaged the services of Trinity House and the 
vessel Siken for purposes of locating, marking and buoying 

*lt is interesting to notę that a copy of the actual telex relied upon 
is not attached as an exhibit and that the alleged ąuoted matter leaves 
out any datę which may have been included in the original telex. 


'‘I* I , - 
'I 


1 
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the wreckage and was also exercised when TOT subse- 
ąuently, on January 13, 1971, engaged the Queen Mother 
for salvage operations at £180 per day on the very same day 
it rejected Smit’s offer for salvage at £500 per day. (It 
should be noted that this was done within hours after Smit 
had madę its offer to TOT.) 

8. It becomes apparent that the Smits’ firm is rather 
willing to supply infornation to its client, Hapag-Lloyd 
without checking the accuracy thereof, obviously because 
TOT rejected its offer. It is further obvious that in order 
to clarify this aspect of the matter, the testimony of Cap- 
tain Watson (TOT) and Mr. Mitchell (Smits) in addition 
to o+her TOT and Smits’ personnel will be reąuired. Ali of 
these witncsses are located in England. If for any reason 
the testimony of one or two Smits’ employees located in 
Holland is reąuired, which is doubtful sińce apparently all 
transactions with regard to this matter took place in Eng¬ 
land, it is a lot easier, less expensive and less inconvenient 
to go across the channel to England then to fly to New York. 

9. Plaintiffs also allege in their opposing affidavits that 
an American flag vessel, the Leslie Lykes arrived on the 
scene shortly after the collision with the Paracas. Ap¬ 
parently this statement is again based on hearsay infor- 
mation supplied to Mr. Hummel, who did not arrive in 
England until the following day and could not have had 
first hand knowledge of the events. See Hummel’s affidavit, 
paragranhs 2 and 5. How does Mr. Hummel know what if 
anything was observed and by what crewmembers aboard 
the Leslie Lykes? Why, if the Leslie Lykes was in fact 
in the vicinity so shortly after the collision. did those cn 
board not take any action to rescue survivors or mark the 
area as reąuired by statute? 
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10. Plaintiffs, it appears, has even failed to ascertain 
(a) the names of those crewmembers aboard the Leslie 
Lykes who might have seen something and who might, 
therefore, be witnesses; (b) whether or not they are still 
aboard the Leslie Lykes; (c) their availability for trial 
in the matter; (d) the substance of the testimony that they 
could be expected to give; (e) their willingness to testify 
in the matter; etc. Surely, the convenience of the numerous 
witnesses in England and Europę; the unavailability of in- 
dispensable parties in that jurisdiction and this court’s 
calendar are not to be controlled by the possibility that one 
or two witnesses from Florida might be able to come to New 
York—assuming that said witnesses are still on board the 
Leslie Lykes and further assuming that they would volun- 
teer to testify in view of the fact that this Court has no 
jurisdiction over them and could not compel their attend- 
ance here in New York. A check with the New York Mari- 
time Exchange, as suggested by Mr. Goldstein revealed that 
the Leslie Lykes trades between the Gulf Ports and the 
Far East and that if it ever came to New York it would be 
a very rare occasion. The New York Maritime Exchange 
indicated to deponent that the first and only time said vessel 
has ever come to New York was in April of 1966, nearly 8 
years ago. 

11. Further evidence of the misleading and untrue 
naturę of Mr. Hummel’s affidavit is seen from his state- 
ments on pages 4 and 5 thereof that his investigations in¬ 
dicated and he was “informed” that no representati ve of 
“Texaco” was on the scene until some 4 days after the sink- 
ing of the Texaco Cakibbean. While technically this is true 
because in fact, no one from Texaco Inc. ever went to the 
scene, it is elear from the affidavits of Mr. Pointon and 
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Caption Watson that TOT personnel were immediately dis- 
patched to the scene of the casualty and were in fact present 
in Dover on January 11, 1971. 

12. Plaintiffs also assert throughout their affidavits 
whenever a particular witness is being discussed that it 
would be a simple matter to go here or there and take a 
deposition. If each isolated instance is taken separately, the 
suggestion might appear to be reasonable. However, when 
viewing the entire situation as a whole it can be seen that 
not one single witness is located in New York and that vir- 
tually all the witnesses are located in England ai.d Europę 
—in other words, the deposition of every possible witness 
would have to be taken and sent to New York. 

13. The absurdity of this suggestion is even further 
highlighted by the fact that while the majority of the wit¬ 
nesses are in England wdiere prior litigation is pending 
plaintiffs suggest that this Court have a commissioner ap- 
pointed to take and hear testimony in England. It would 
seem vastly morę expeditious and practical to have these 
witnesses testify directly before the English Court where 
the Judge that is hearing the matter and who will make a 
decision can observe their demeanor and make a sound 
judgment regarding their credibility. 

14. With regard to the various comments madę con- 
cerning witnesses, their availability and the necessity for 
their testimony it should be noted that: 

(a) Contrary to Mr. Deming’s opinion, the surviv- 
ing crewmembers of the Tkxaco Carribbean are nec- 
essary witnesses to the collision with the Paracas and 
events occurring immediately subseąuent thereto. 
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Whether or not they were actually on (luty at the time 
is irrelevant 

(b) As previously shown, all witnesses from the 
Smits’ firm and particularly, Mr. Mitchell, are in Eng- 
land. 

(c) Testimony from the crewmembers of the Tri- 
nity House (all of whom are in England) is absolutely 
necessary to show what steps were being taken (imme- 
diately after the Paracas collision) to locate, mark 
and buoy the wreck of the Texaco Caribbean; the 
traffic that was in the area; the approach and sub- 
seąuent collision of the Brandenburg; whether other 
vessel observed and obeyed their signals, etc. 

(d) Although Mr. Deming does not think the testi¬ 
mony of those on board the various fishing boats in the 
area is reąuired, he himself quotes from their pur- 
ported testimony during the inquests in his affidavit. 
It is submitted that the fishermen’s testimony is re- 
quired, not only on the issue of liability but also on the 
issue of damages, i.e. conscious pain and suffering, 
whether dead or alive when first picked up etc. All of 
these witnesses are also in England. 

(e) Any witnesses from the Orca,* if such person- 
nel are required, would find it much easier, less expen- 
sive and convenient to testify in England where Smits 
has an office rather than travel to the United States. 

(f) Most of TOTs employees who participated in 
the matter are in England. The remaining one or two 
are in Monaco and could easily travel to England. 


♦A vessel which apparently came on the scene several days after 
the sinking of tli Brandenburg. 
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(g) The witnesses on the Brandenburg, who reside 
in Germany, would definitely find it morę convenient, 
and less expensive going to England I where Branden¬ 
burg^ owners have already commenced suit) ratber 
than to the United States. 

(hl Witnesses from the Ministry of Defense and 
the various radio stations are, even based on plaintiffs’ 
own papers, necessary, if for no other purpose than to 
validate the documents attached to plaintiffs’ affidavit. 

In Summary, it can readily be seen from the above that 
if these suits were retained by this Court, the testimony of 
nu ry witness would have to be taken by way of deposition. 
If on the other hand the suits proceeded in England, as they 
should, the use of deposition testimony would be minimal, 
possibly one or two witnesses. Nonę of the witnesses are 
located in New York. 

15. Plaintiffs also try to play down the involvement of 
Trinity House and the Paracas in this matter. However, it 
is elear from all the facts presently before t’ 'S Court that 
both parties are intimately connected with these actions. 
The Paracas for having begun the chain of events which 
lead to the Brandenburg collision less than one day after 
the Texaco Caribbean surk. Trinity House because it was 
on the scene at the time of the Brandenburg collision and 
because it was specifically responsible for locating and 
marking the wreck. Whether or not these parties will be 
found ultimately liable must await fuli discovery and trial 
of the matter but at this point, it is elear that they are indis- 
pensable parties. who not only " ay be ultimately found 
liable in the matter but whose testimony is mandatory. 
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16. On the ąuestion of “central control of policy mat- 
ters of Texaco Panama Inc. in New York”, the affidavits of 
Messrs. Dimock, Pointon and Captain Watson make it 
abundantly elear that TOT had all the authority required 
to make whatever decisions were necessary. The letter 
quoted in paragraph 10 of Mr. Deming’s affidavit is totally 
irrelevant. Even were it evidence of what the facts were in 
1967, it certainly has nothing to do with the State of facts 
as they were in January, 1971. Whatever may have been 
reąuired to be done as a result of this casualty, TGT had 
fuli and complete authority to take necessary action without 
reference to New York or anywhere else. Furthermore, it 
acted on that authority. 

17. Plaintiffs’ attorneys also State in their affidavits 
that the suits pending in England are irrelevant. This is 
clearly not so. In the first place, and most importantly, it 
places all interesied parties before the English Courts. In 
order for complete justice to be granted in this matter it is 
mandatory that all parties be before the court—such could 
not be the case in the United States. Since the affidavit of 
Mr. Graham was prepared in May, 1973, the Texaco 
Caribbean’s solieitors have accepted service of the writ 
See Deming’s affidavit, page 10, paragraph 25 (c). Of 
course, the obvious reason why the prior English Branden¬ 
burg suit is not proceeding at this time is that they hope to 
proceed with these suits here in New York. 

18. Plaintiffs finally argue that English law is unfav- 
orable and that plaintiffs would be deprived of a remedy.* 
Such, however, is clearly not the case. 


♦This, it should be noted, is done without any affidavit of support 
from English counsel. 
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The English cases cited by plaintiff stand for the propo- 
sition that once a governmental department (Trinity House 
is not a governmental department) assumes ownership or 
possession of a wreck, the original owner is relieved of lia- 
bility provided they have not been guilty of willful miscon- 
duct or neglect. Prior to such a governmental “takeover” 
however, the vessel owners have a elear duty to protect 
other vessels.** 

The American cases cited by plaintiff are concerned 
with the application of the Wreck Statute 33 U.S.C. which 
involves wrecks on the inland navigable waters of the 
United States and not the high seas. Even were the Wreck 
Statute applicable (which defendants deny) however, 
under plaintiffs’ own theory of the case the result would be 
the same both in England and in the United States sińce 
under plaintiffs’ theory, Trinity House at the time of the 
Brandenburg collision had not yet taken ownership or pos- 
session of the wreck. 

In any event, under all known principles of Conflict of 
Laws, English law would have to be applied to the case no 
matter which forum it is tried in. The Wreck Statute 
could not be applied to a foreign shipowner with respect to 
a wreck in the English Channel, resulting from a collision 
between two foreign vessels and having absolutely no con- 
tact with New York. 

19. A) With respect to the affidavit of Mr. Goldstein, 
nothing further need be said except that the vast majority 
of it is devoted to ąuestions concerned with obtaining in 

**While deponent is no morę qualified in English law than plain¬ 
tiffs’ counsel, the obvious and plain rcading of the cases cited by plain¬ 
tiffs’ counsel clearly indicate the law to be contra to what is being 
claimed by theni. 
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personam jurisdiction over a defendant, an issue which he 
himself admits is not relevant herein. The fact is that even 
assuming arguendo that Texaco Panama Inc. had an office 
in New York (which it does not), that fact alone would 
be irrelevant. TOT had complete and fuli authority to take 
whatever steps were necessary and it is elear that not one 
single witness would eonie from New York. See affidavits 
of Mr. Pointon, Dimock, Watson. 

B) Contrary to Mr. Goldstein’s belief, neither the 
Paracas nor her owners are subject to jurisdiction either 
in rem or in personam in New York, nor is Trinity House. 
Both, however, are parties to suits presently pending in 
England. 

C) Mr. Goldstein’s “bleeding heart” argument with re- 
gard to contingency fee arrangements in England is totally 
irrelevant. Not only are legał fees and costs recoverable in 
England by a successful party, but we have been advised 
by English counsel that under present English Law, mat- 
ters can now be handled on a eontinr/ency fee basis when 
such matters are referred to English counsel by American 
counsel who themselves are engaged on a contingency fee 
basis. Mr. Goldstein need do nothing further than forward 
these matters to English counsel to protect the “poor 
widows and children”. No funds need be advanced by them. 
(See pertinent portion of letter of eminent British counsel 
attached hereto as Exhibit “B”.) * 

Mr. Goldstein is only worried about “one contingency 
fee”, his own, and apparently he does not wish to share it 
with co-counsel in England despite the convenience and 
benefit to be gained by his clients. 


* Letter was received in connection with anotlier pending case. 
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20. With respect to some of these poor widows and 
children, it appears that some may be represented by morę 
than one attorney. A review of this Court’s docket indi- 
cates that a “counselor at law, Proctor in Admiralty” by 
the name of Robert Borden has filed several “documents” 
in the matter. Nonę of these documents have ever been 
served on defendants or ourselves as attorneys and it was 
only by accident that deponent discovered these documents 
in the Court file in this matter. Deponent does not know 
what Mr. Borden’s interest, if any, in this matter is but the 
following comments of Judge Weinfeld in the case of Noto 
V. Cia Secula di Armanento, 310 F. Supp. 639, 649, 650 
(1970) with respect to the same Robert Borden may be of 
deep interest: 

“An additional consideration supports dismissal 
of these actions. The Court must be concerned with 
and cannot disregard another aspect of the matter* 5 
—it came about that these suits were commenced in 
a court of the United States in ‘a community which 
has no relation to the litigation.’ This Court’s study 
of the voluminous papers and briefs submitted on 
these motions revealed that in April 1968, prior to 
the filing of these actions, letters had been sent by 
an out-of-state attorney 36 to the families of the dis- 
aster victims.' 17 The letter were accompanied by a 
‘Contingent Fee Agreement’ to be signed by the 
addressee. The Court sought further information 
from the attorneys with respect to the matters, and 
what was submitted obscured rather than clarified 
the circumstances of the retention of the out-of- 
state attorney, who in turn retained local counsel. 
The Court then directed that all persons having 
knowledge of the facts appear at a hearing. While 
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local counsel of reccrd attended and participated 
in the hearing, the out-of-state attorney failed to 
appear, but sent a long, rambling documcnt contain- 
ing many self-serving statements. But it also con- 
tains sufficient to indicate blatant solicitation by him 
of retainers from the plaintiffs herein MH which trans- 
cended ethical standards, 39 if not statutory prohibi- 
tions. 

The courts wouid be derelict if they supinely 
stood by, aware that improper practices had flooded 
their dockets with litigation that truły belongs in 
another forum. The courts have ‘inherent power to 
protect [themselves] from a dsluge of litigation by 
nonresidents, inspired by contingent retainers to 
avoid or overcome foreign laws and interpretation 
and application thereof by foreign courts * * *. Mn 
Thus, the circumstances which lead to the retention 
of plaintiffs' lawyers in this district and the conse- 
quent filing of the actions here give atlded reason for 
declining.” 

Furthermore, the above cited case which is morę fully 
discussed in defendants’ brief is very much on point with 
the matter here at bar. 

21. In summary, it is elear, based on plaintiffs’ own 
affidavits that there is absolutely no contact of any naturę 
between these aclions and New York other than the pres- 
ence of plaintiffs’ attorneys. On the other hand. all the con- 
tacts in this matter lead one to England where Mr. Hummel 
himself had to perform his investigation. 
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Wherefore, it is respectfully reąuested that: 

(1) This action be dismissed as to Texpan on the 
ground of forum non conreniens subject to whatever condi 
tions this Court considers proper under the circumstances 
here present; 

(2) Summary judgment be granted dismissing this ac¬ 
tion as to Texaco Inc. for failure to state a claim upon 
which relief could be granted; and 

(3) Such other and further relief as the justice of the 
case may require. 

/&/ Alvin L. Stern 
Alvin L. Stern 

Sworn to by Alvin Stern 
8th day of January, 1974. 
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UNITED STATES DISTRICT COURT 
Southern Listrict of New York 

-♦- 

[Same Title] 

-♦- 

Kingdom of England ) 

VQO • 

City of London J 00 ** 

I, Captain John L. Watson of Fiat 2, 7 Woodville Gardens, 
Ealing London W5 make Oath and say as follows: 

1. In January 1971 I was Manager, Operations Depart¬ 
ment for Texaco Overseas Tankship Limited (“TOT”) and 
had held this position with the Company and its predeces- 
sors sińce 1952. I commenced my career at sea in 1925 and 
I hołd a British Extra-Master’s Certificate which I obtained 
in 1938. Betwcen 1942 and 1950 I served with the British 
Ministry of Transport (now the Department of Trade and 
Industry) as a Nautical Surveyor and Examiner of Mas- 
ters and Mates. As Manager, Operations Department, I 
was directly responsible to the Managing Director of TOT 
for the day-to-day operation of the various vessels owned 
by the Company, and for vessels managed by them. 

2. In this capacity, I was primarily responsible for the 
work performed by the Company in connection with the col- 
lision between the “Texaco Caribbean” and the “Para- 
cas” on llth January 1971 and the subseąuent events 
thereto. I make this Affidavit in support of a motion seek- 
ing to dismiss the present action and in reply to an Affidavit 





Exhibit A — Annexed to Foregoing Affidavit 

of Mr. Werner Hummel sworn to the 16th day of May 1973 
relating to negotiations for the hire of the tug “Bever” 
owneci by Smit Tak of Rotterdam and subm.itted in opposi- 
tion to this present motion seeking to dismiss this action on 
grounds of forum non eonveniens. In doing so, I have re- 
ferred to TOT’s records of events including records pre- 
pared by me concurrently with those events. 

3. First, however, I should mention morę precisely the ar- 
rangements between my Company and Texaco Panama Inc. 
(“Texpan”) the Panamanian Corporation which actually 
owned the “Texaco Caribbean”. Texpan owns a number 
of tankers, the management of which is primarily vested in 
TOT under the terms of a Management Agreement dated 
26th August 1970. This Agreement is in a form which is 
customary as between shipowners and ship managers, and 
there-under very wide powers were delegated by Texpan to 
TOT, including power to handle all claims and deal with all 
casualties of whatsoever naturę. It follows from the Agree¬ 
ment that if a casualty occurs to a vessel such as “Texaco 
Caribbean” TOT is empowered, without further authority, 
to take all steps necessary to protect Texpan’s interests. 

4. Accordingly, when the Directors of TOT were informed 
of the collision between the “Texaco Caribbean” and the 
“Paracas” in the early hours of llth January 1971, all 
appropriate arrangemer.ts w r ere madę by TOT personne! in 
London without immediate reference to New York. These 
steps included the despatch of personnel from TOT's Lon¬ 
don office to Dover, where survivors from the casualty were 
being brought ashore, communication with Trinity House, 
with Lloyds Intelligence, with the Department of Trade 
and Industry in London, with our Solicitors, and with the 
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Monaco office or TOT primarily responsible for the crewing 
of Texpan vessels. 

5. The initial collision between the “Texaco Caribbean” 
and the “Paracas” occurred at approximately 0400 hours 
On January llth 1971. As can be seen from the above TOT 
had no need to seek instructions or authority from any 
other company or person in relation to the manner in which 
to deal with the casualty or the events subsequent thereto. 

6. During llth January, our primary concern was, nat- 
ui ally, the care of the survivors and the search for missing 
crew members. We were aware of the fact that the forward 
section of the vessel had sunk, and that the stern half had 
remained awash, finally sinking at about 1400 hours on 
llth January. We were also aware of the fact that the 
wreckage of the vessel might be a hindrance to navigation, 
and all appropriate steps to avoid the consequences of this 
were taken. We were also aware of the possibility of the 
fuel oil on board the vessel leaking and causing pollution 
problems, and further, we were anxious to learn whether 
there was any possibility of any part of the vessel being 
salved. 

7. My contemporary notes confirm that between noon and 
1230 hours on Wednesday 13th January, the day after the 
sinking of the “Brandenburg”, I was in touch with Mr. 
Mitchell of Smits with a view to engaging the “Bever” for 
an inspection of the wreckage. This was the first time I had 
had any communication with Smits concerning the initial 
collision or events subsequent thereto. I was quoted a ratę 
of £500 per day for the services of this vessel which was 
later confirmed by Smit by telex, the offer to remain open 
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until 1600 hours on that day. My notes makes no mention 
of my having stated—and indeed I would have had no occa- 
sion to state—that the engagement of the vessel would be 
subject to approval from New York although as I had 
further enąuiries to make, I undoubtedly told Mr. Mitchell 
that I would contact him later to say whether his company’s 
oiTer would be acceptable because I considered the ratę 
ąuoted to be high. I may have added that I would refer the 
matter to my Managing Director who was, of course, very 
much involved with all these matters. 

8. My notes then record that at 1430 hours on the same 
datę I telephoned Mr. Crothall of Messrs. Risdon Beazley in 
Southampton, and I asked if his company could supply an 
appropriate tug, and asked him to quote a ratę. He tele¬ 
phoned at 1450 hours to say that their vessel “Queen 
Mother” could be madę available the following day at a 
ratę of £180 per day, and I immediately accepted this offer 
on my own initiative without referenee to higher authority, 
and reąuested that appropriate arrangements be madę 
without delay. The arrangements were confirmed in the 
form of a formal telex proposal from Risdom Beazley to 
TOT’s office, which TOT then accepted by a telex timed at 
1708 hours. My records also show that at 1710 hours I had 
advised Smits that their offer was declined. 

9. I confirm again that TOT had fuli authority under the 
terms of the Management Agreement to effect all arrange¬ 
ments without reference to anyone in New York or any 
other place. 

Sworn at 5, Fenchurch) 

Street, London, England) 
this twenty-first day of) 

December 1973 ) 

Before me, ) 

J. L. Watson 
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Great Britain and Northern Ireland ] 

London, England ^ss. 

EMBASSY OF THE UNITED STATES OF AMERICA J 

I, Micaela A. Cella, Vice Consul of the United States of 
America residing at London, England, duły commissioned 
and ąualified, do hereby certify that 

James Malcolm Waugh 

whose signature and official seal are respectively subscribed 
and affixed to the annexed certificate, was on the datę of the 
signing thereof a Notary Public at London, England, duły 
authorized to perform notarial acts, duły appointed and 
ąualified, to whose official acts faith and credit are due; that 
I have compared the signature of said 

James Malcolm Waugh 

on the annexed certificate with a specimen of his signature 
filed in this Embassy, that I believe his signature to be 
genuine; that I have compared the impression of the seal 
affixed thereto with a specimen thereof filed in this Em¬ 
bassy, and that I believe the impression of the seal upon the 
■>aid original annexed certificate to be genuine. 
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In Witness Whekeof, I have hereunto set my hand and 
affixed the seal of the Consular Service of the United States 
of America at London, England, this Twenty-first day of 
December in the year of Our Lord one thousand nine hun- 
dred and seventy-three. 

/s/ Micaela A. Cella 

Vice Consul of the United States 
of America at London, England 
Service Receipt No. C0876699 
Tariff Item No. 48 
Fee: $2.50 = £1.08 

f SealJ 
LND/125 
Apr. 72. 
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(Letterhead of Stocken & Company) 

Stocken & Company 
Solicitors 

Commissioners for Oaths 
Laurence Pountney Lane 
(Off Cannon Street) 

London E.C. 4 

4th December, 1969 
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(d) Discovery and Inspection of documents (this is 
flexible and the time prescribed is under the Order 
for Directions madę after the Joinder of Issue. 
This is normally completed in 6/8 weeks). 

(e) After completion and discovery of inspection a datę 
for the hearing is fixed subject to the availability 
of dates as per Courts Lists. 

It is right to point out that the normal never applies and 
in a matter of this naturę experience and practice shows 
that a hearing to be completed after the issue of the Writ 
of Summons would take approximately 2 years. If, how- 
ever, tactics or other considerations demanded a speedier 
trial it would be possible to have the matter dc-termined 
in say, 12/18 monuis. 

The considerations applying are probably the same as 
your own i.e. the difficulties of obtaining proofs of evidence; 
whether it is prudent to rush the matter; the thorough 
marshalling and knitting together of the evidence; the tac¬ 
tics of speed or dclay. These are matters no doubt com- 
mon to similar considerations in litigation in the States. 
To sum up however, we consider that if a speedy trial was 
reąuired, and the considerations so warranted it, before the 
end of 1970 it could, with sonie goodwill on the part of the 
other side, be aehieved. We say goodwill from tire other 
side as professior.al advisers as distinct from clients are 
called upon from time to time to grant extensions to and 
to accornmodate in part their professional brethren. 

6. Costs : 

You are probably now aware that it is possible in the 
United Kingdom, which was previously not applicable, to 


i 

| 
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take a matter upon a contingency basis. In recent matters 
where we have acted for American professional brethren 
it has been proposed to us that we should aet upon a con¬ 
tingency. If, having considered this opinion and having 
had the benefit of your own view, our mutual clients con- 
sider that a contingency arrangement would suit or ought 
to be agreed we would have no objection to such an agree- 
ment. 

As we understand the contingency provisions in your 
country it is not uncommon for insurance interests to wish 
to know their liability to their clients at an early stage and 
this is not an easy 
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Attacbeil “Appendix of Important 
Misrepresentations” 


January 14,1974 

By Hand 

Honorable Charles M. Metzner 
United States District Judge 
United States District Court 
Southern District of New York 
United States Courthouse 
Foley Square 
New York, N.Y. 10007 

Thomas I. Fitzgerald, as Public Administrator 
v. Texaco, Inc. and Texaco Panama, Inc. 

72 Civ. 5008 and Consolidated Cases 
72 Civ. 5009-10, 73 Civ. 92-99,117 
162 and 182 

Your Honor: 

Texaco defendants’ reply papers dated January 8, 1974 
contain a completely false sworn statement so central to 
this dismissal motion that we must in justice to our clients 
point it out to Your Honor. Texaco defendants’ false state¬ 
ment is that . . the first communication between Smits 
and TOT took place on January lSth not January llth . . . 
and ... dealt with an offer for salvage aftcr the sinking of 
both the Brandenburg and Texaco Caribbean and not 
with any attempt to locate, mark or buoy the wreck of the 
Texaco Caribbean”. 1 


1. Affklavit of Alvin L. Stern, Esq., dated January 8, 1974, p. 4. 
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The fact is that the Smit salvage vessel Orca—the same 
vessel which subsequently located the two wrecks of the 
Texaco Caribbean and the wreck of the Brandenburg all 
within a half hour of her arrival at the scene of the casu- 
alty 2 —was offered to Texaco defendants’ Mr. Loker in 
London on January llth at 10:60 A.M., in order to locate 
the position of the wreck and wam passing oessels. 3 4 5 This 
offer was madę less than seven hours after Texaco Carib- 
bean’s explosion, and twenty-one hours before the Branden¬ 
burg run upon the unlocated and unbouyed wreck of the 
Texaco Caribbean’s stern seotion. 

Texaco Defendants’ Assertion Has No Support. 

The assertion that the salvage company’s offer was two 
days later than stated by plaintiffs is said by Texaco de¬ 
fendants to be madę “elear” 1 by the affidavit of Captain 
Watson. Captain Watson’s carefully drawn affidavit, if 
eąually carefully read, does not contradict Mr. Hummel’s 
affklavit, nor does it support the false statement by Texaco 
defendants. 

Mr. Hummel stated that “... on the morning of January 
11, 1971, the ocean towage and salvage firm of Smit-Tak, 
Rotterdam, offered to the Texaco Caribbean Interests the 
services of their wreck-searching vessel ‘Orca’ . . 

2. P. 3, Affidavit of W. Hummel (attaclied as Iixhibit A to Affidavit 
of M. Deming, clatecl December 19, 1973, in apposition to Defend¬ 
ants’ motion). 

3. Hummel Affidavit, p. 2; Deming Affidavit, p. 3. 

4. Notę 1, supra. 

5. Hummel Affidavit, p. 2. 
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Attached u Appendix oj Important 
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Captain Watson does not contradict this. He says only 
that HE personally had no communication with Smits until 
January 13th. B 

The fact is that the offer regarding the Orca was received 
—early on January llth, just as Mr. Hummel states—by 
Texaco defendants’ Mr. Loker, not by Captain Watson. 

Texaco defendants have scoffed 6 7 at the telex excerpted 
as Exhibit B to Mr. Deming’s affidavit. Plaintiff Hapag- 
Lloyd is pleased to attach to this letter the original of that 
telex, and copies thereof for reference by counsel. 8 Jt 
shows that Mr. Hummel, as stated in his affidavit 9 had 
confirmed directly with Smit prior to April 4, 1973, the 
datę of the telex, that two offers of two separate vessels 
had bee*' madę to Texaco defendants—of the Orca, to 
Texaco defendants’ Mr. Loker at 10:30 A.M. on January 
11, 1971; and of the Bever, to Texaco defendants’ Capt. 
Watson at noon on January 13, 1971. Both offers were 
refused. 

Texaco defendants’ false assertion goes to the very heart 
of this litigation in generał, and of this dismissal motion 
in particular. 

6. Regarding tlie Jan. 13th Bever inquiry, Capt. Watson states only 
that "This was the lirst / had luid any communication witlt 
Smits concerning the initial collision or events subseąuent 
thereto,” Watson Affidayit, pp. 3, 4. (emphasis supplicd). 

7. Stern Affidavit, p. 4. 

8. The ttames of Smit personnel have hecn deleted from counsel’s 
copies. A specimen of tire telex as sent to counsel is attached 
for the Gmrt's file. 

9. Hummel Affidayit, p. 2. 
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Sworn Statements by Texaco Defendants, with 
Attached “Appendir of Important, 
Misrepresentations” 

The Escape From Liability Sought by Texaco 
Defendants Under Cover of Their Forum 
Non Conveniens Motion. 

The reason allegedly given to Smit by Texaco defen¬ 
dants in refusing the Orca— “Offer Was Refused as 
Trinity House Allegedly Had Taken Over Matter Al- 
ready” 1 " —dramatically highlights both the cause of Texa- 
eo defendants’ no-holds-barred dismissal efforts, and the 
compelling reason, under the Chemical Carriers and Gulf 
Oil cases 11 (loss of plaintiffs’ remedy) which warrants re- 
tention of plaintiffs’ actions liere. 

Under the United States admiralty rule, which this 
Court would apply to a high-seas collision, 1 - plaintiffs have 
a remedy. Under the English rule, which would be applied 
by English courts, they have none. 1J The English admiralty 
rule—that once a governmentally authorized body such as 


10. First paragraph of telex dated 4.4.73 18.14 from Hapag-Lloyd 
AG to Messrs. Haight, Gardner, attached liereto. 

11. Plaintiffs Hapag-Lloyd ct al .'s Brief in Opjiosition of Dec. 10, 
pp. 6-7; Deming Affidavit, pp. 12, 13. 

12. Appendix oj Important Rcprescntations, Misrepresentation III. 
Texaco defendants’ reply papers contain a series of important mis¬ 
representations of the relevant law and facts, as well as the 
false assertion discussd in this letter. Plaintiffs attach to this letter 
an Appendix concisely describing each such misrepresentation, 
with citations. 

13. Plaintiffs Hapag-Lloyd. ct al.’s Brief in Opposition, pp. 6-7; 
Appendix supra notę 12, item no. 4. 
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Trinity House M is given mere notice of a wreck, the wreck’s 
owners are relieved of further obligations 15 —is the rule 
Te.\aco defendants seek. The United States rule in ad- 
miralty—that the owner of a wrecked vessel endangering 
navigation has a non-delegable duty to locate her which 
continues, despite governmental efforts at location, until 
the wreck is actually located 1 ' 1 —is the basis of plaintiffs’ 
suita. 

When the Brandenburg ran upon the Stern section of 
the Texaco Caribbean approximately 27 hours after the 
Paracas/Texaco Caribbean collision, the stern section was 
unbuoyed and unlocated by either Trinity House’s Siren, 
then anchored over a mile away from the wreck 17 , or by 
Texaco defendants or anyone else. Under the British rule, 
Texaco defendants are likely to escape liability—even 
though failing themselves to hire the Orca or take any other 
action resulting in location of their dangerous wreck—on 
the basis of their mere notice to Trinity House, no matter 
how unavailing the Siren’s activities; under the United 
States rule, however, Texaco defendants cannot delegate 
their duty to locate, and will be found liable to plaintiffs, 
without limitation, if found negligent in the performance 
of their continuing duty to locate. 

It results that if sent to England, these plaintiffs lose 
the cause of action they have in this Court. It is the lesson 
of Gm// Oil and Chemical Carriers that under these cir- 

14. For citation of the F.nglish statutes demonstrating this atithority, 
contrary to Texaco defendants’ niisrq>resentations, sec Apj)endix 
supra notę 12, item no. 4. 

15. Plaintiffs’ Hapag-Lloyd ct al.’s Brief in Opposition, pp. 6-7; 
Deming Affidavit, pp. 12, 13. 

16. Plaintiffs’ Hapag-Lloyd ct al.'s Brief in Opposition, pp. 7-8; 
Deming Affidavit, p. 13. 

17. Deming Affidavit, pp. 5, 6. 





339a 


-ST 


Ve88el and Cargo'8 Letter to Metzner, J. of H Jan 1971t 
(with Copy to Magistrate Jccobs) Regarding False 
Sworn Statements by Texaco Defendants, with 
Attached “Appendix of Important 
Misrepresentations ” 

cumstances, even if there were a balance of convenience 
oneroiw to Texaco defendants 18 , this could not justify dis- 
missal, sińce dismissal would result in deniai of the plain- 
tiffs’ remedy. Texaco defendants’ false assertion should not 
be allowed to affect application of these principles. 

Respectfully submitted, 

Haight, Gardner, Poor & Havens 

By. 

MD:MS MacDonald Deming 

Attorneys for Plaintiffs Hapag- 
Lloyd, Stork Amsterdam N.V. et al. 

cc: By Hand 

Martin D. Jacobs, United States Magistrate 
United States District Court 
Southern District of New York 
Foley Square 

New York, New York 10007 
By Hand 

Poles, Tublin, Patestides & Stratakis 
Thirty-Seven Wall Street 
New York, New York 10005 
Attention: Alvin Stern, Esq. 

By Hand 

Fuchsberg & Fuchsberg 
250 Broadway 

New York, New York 10007 
Attention: Harvey Goldstein, Esq. 

18. Which plaintiffs tleny; scc item I of Appcndix supra notę 12. 
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Appt>ndix of Important Misrepresentations 

Misrepresentation I 

.. the records, facts and witnesses with regard 
to what plaintiffs have previously called ‘the central 
merits issue’ all lie in England or otherwise outside 
of the United States.” [Affidavit of Alvin L. Stern, 
Esq., dated January 8, 1974 (hereinafter “Stern 
Affidavit”), p. 2]. 

. . all key and mandatory witnesses, records 
and testimony lie in England or places outside of the 
United States.” (Stern Affidavit, p. 2). 

Defendants’ statements are plain misrepresentations of 
the facts. The central merits issue is the failure of Texaco 
defendants to fulfill their non-delegable duty under the 
generał maritime law. as applied in United States courts of 
admiralty, to locate the wreck of the Texaco Caribbean 
upon which the Brandenburg and her cargo ran and were 
lost on January 12, 1971. 

The m/v Leslie Lykes is a vessel of American owner- 
ship, registry, home port and crew. A copy of her crew list 
is attached, showing that her entire crew are United States 
residents, and that two of the oesscUs crew live in New York 
(crew members Kelly, F. and Berwood, R.). The Leslie 
Lykes stood by the floating unmarked stern section of the 
Texaco Caribbean from approximately 0700 to 0830 on 
Monday, January 11, 1971. (A copy of the vessel’s log for 
that day is attached hereto.) Practically her entire crew 
are key witnesses to the fact that the wreck might at that 
time have been easily marked. The “records, facts and 
witnesses” which can be produced and or proved by Leslie 
Lykes and her crew will undeniably be obtained most easily 
in the United States. 
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Additionally, Texaco defendants have themselves ad- 
mitted that defendants’ representative H. R. Cristensen, 
who resides in Ridgewood, New Jersey, received Communi¬ 
cations regarding location, marking or removal of the 
w 7 reck. (Defendants’ Answers to Interrogatories, pp. 3, 4, 
dated Oct. 5, 1973). 

Misrepresentation II 

“The American cases cited by plaintiff are con- 
cerned with the application of the Wreck Statute 33 
U.S.C. [sic] . . 

• • • 

“The Wreck Statute could not be applied to a 
foreign ship owner with respect to a wreck in the 
English Channel, resulting from a collision between 
two foreign vessels . . .” (Stern Affidavit, p. 12). 

Defendants’ statements blithely ignore their generał 
maritime law duty, and plainly misrepresent plaintiffs’ 
position. 

Plaintiffs have never and do not now claim that the 
Wreck Statute, 33 U.S.C. $409 (1970), applies to the Tex- 
aco defendants’ high seas negligence. Texaco defendants’ 
failure to locate and mark the wreck of the Texaco Carib- 
bean is actionable under the generał maritime law, as en- 
forced in United States Courts of Admiralty, which imposes 
a duty upon the owners of a wreck vessel endangering navi- 
gation to locate and mark her, in whatever waters she may 
lie. 

The Wreck Statute is “... but declaratory of the 
generał n aritime law * * * and without any statute 
the law lays this obligation upon every owner who 
does not abandon a wrecked vessel”. The William 
Nelson, 296 F. 653, 556 (E.D.N.Y. 1923). 
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“But without uny statute the law lays this obli- 
gation | to buoy a wreck in navigable waters] upon 
every owner who does not abandon a wrecked 
vessel.” The Plymouth, 225 F. 483 (2 Cir., 1915) 
Misrepresentatjon III 

“In any event, under all known principles of Con- 
flict of Laws, English law would have to be applied 
to the case no matter whieh forum it is tried in.” 
(Stern Affidavit, p. 12). 

Defendants’ statements are plain misrepresentations 0 (f 
the law which would be applied by a United States Ad- 
miralty Court to judge the claims of plaintiffs Hapag- 
Lloyd, and of Stork Amsterdam N.V. et al. 

The claims of plaintiffs Hapag-Lloyd and Stork Amster¬ 
dam N.V., et al, are for loss of ship and cargo arising out 
of a collision on the high seas between vessels of different 
flags. 

“. . . it has been the law of this country, at least 
sińce The Scotland, 105 U.S. 24, 30, 26 L. Ed. 1001, 
that in such a situation the law to be administered is 
‘the law oi the forum, that is, the maritime law as 
received and practiced therein, would properly fur- 
nish the rule of decision’ ”, Kloeckner Rcederi V. 
A/S Make dal, 210 F. 2d 754, 756 (2 Cir. 1954), 
cert. dism., 348 U.S. 801 (1955). 

Misrepresentations IV & V 

“The English cases cited by plaintiff stand for 
the proposition that once a governmental depart- 
ment (Trinity House is not a governmental depart- 
ment) assumes ownership or possession of a wreck, 
the original owner is relieved of liability provided 
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they have not been guilty of willful misconduct or 
neglect.” Stern Affidavit, p. 11. 

This statement combines two plain misrepresentations, 
one of fact (that Trinity House is not governmentally au- 
thorized to locate wrecks) and one of law (that other than 
mere notice to the appropriate authority is reąuired under 
English law to relieve a wreck’s owners of further responsi- 
bility.) 

As to Misrepresentation IV, Trinity House is the sole 
organization statutorily empowered by English law to deal 
with wrecks on the high seas adjacent to English territorial 
waters. Under section 634 of The Merchant Shipping Act, 
1894, Trinity House is constituted the “Lighthouse Author¬ 
ity” “throughout England and Wales and the Channel Is- 
lands and the adjacent seas and islands”. Section 531 of 
the same Act provides: 

“Where any vessel is sunk, stranded or aban- 
doned in any fairway or on the sea shore on or 
near any rock, shoal or bank in the British Islands 
or any of the adjacent seas and islands and there is 
not any harbour or conservancy authority having 
power to raise, remove or destroy the vessel the 
generał lighthouse authority for the place in or near 
which the vessel is situate shall, if in their opinion 
the vessel is, or is likely to become. an obstruction or 
danger to navigation or to lifeboats cngaged in the 
lifeboat service, have the same powers in relation 
thereto as are by this part of the Act conferred upon 
a harbour or conservancy authority.” 

A harbour or conservancy authority is given powers 
under Section 530 of the Act to: 

“(a) Take possession of and raise, remove or de¬ 
stroy the whole or any part of the vessel; and 
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(b) Light or buoy any such vessel or part until the 
raising, removal or destruction thereof.. . 

As to Misrepresentation V, under the English cases 
merc notice by the owner of a wrecked vessel to the appro- 
priate authority (in this case, Trinity House) is said to 
relieve them of further responsibility. 

In The Douglas 118821 7 P.D. 151, the Douglas sank in 
the Thames, endangering navigation. Her matę sent a 
message to the Harbor Master about the sinking, and the 
Harbor Master stated he would mark the wreck with lights. 
A few hours later another vessel struck the Douglas’s 
wreck, still unlit. The Douglas’ owners’ were exonerated 
by the Court as follows: 

“• . . the collision was reported to the harbour- 
master, and . . . the | Douglas’] matę did receive a 
communication from the harbour-master. This cir- 
cumstance exonerates the defendants from the 
charge of negligence, for it gave the harbour-master 
notice to perform the duty .” 7 P.D., at p. 161. 

(emphasis supplied). 

Thus, under English law, Texaco defendants would evi- 
dently escape liability merely by having given notice to 
Trinity House. Plaintiffs if sent to England, would thus 
lose the causes of action they have in this Court. 
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January 14,1974 

BY HAND 

Martin D. Jacobs, United States Magistrate 
United States District Court 
Southern District of New York 
Foley Sąuare 

New York, New York 10007 

Thomas I. Fitzgerald, as Public Administrator v. 
Texaco, Inc. and Te.\aco Panama, Inc. 

72 Civ. 5008 and Consolidated Cases 

72 Civ. 5009-10, 73 Civ. 92-99, 117, 102 and 182 

Poles, Tublin File 4240-1 and 1A 

Poles, Tublin File 12,515 MJT JJD 

Our Files s:4246-l and 1A. 

Your Honor: 

Judge Metzner has today instructed us that the Original 
of our letter of today’s datę with enclosures should have 
been addressed to you. We now enclose xerox complete copy 
of telex dated 4.4.73, 18.14. Ali other enclosures were in- 
cluded with the copy of our letter already delivered to Your 
Honor. 

Respectfully submitted, 

Haight, Gardner, Poor & Havens 
By MacDonald Deming 
Attorneys for Plaintiffs Hapag-Lloyd, 
Stock Amsterdam N.V. et al. 


MD:bjj 

Enc. 
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UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 CM (and Consolidated cases) 72 Civ. 5009 and 
5010 73 Civ. 92, 93, 94, 95, 96, 97, 98, 99, 117, 166 and 182. 


[Same Title] 


State of New York ) 

County of New York • 

Harvey Goldstein, being duły sworn, deposes and says: 

Deponent is the attorney for the families of the twelve 
deceased officers and seamen of the “Brandenburg", and is 
fully familiar with the pleadings and proceedings hereto- 
fore had herein. 

This affidavit is submitted in surreply to the affidavit 
of Alvin L. Stern, and in opposition to the defendants’ 
motion to dismiss. 

Since, as the Court now knows, deponent is joined by 
MacDonald Deming of Haight Gardner Poor & Havens, as 
attorneys for other plaintiffs, deponent respectfully asks 
that the Court join and consider the submissions by depo¬ 
nent and by Mr. Deming as one. 

In answer to Paragraph 3 of defendants affidavit: 
The affidavit shows only that there is extensive evidence and 
proofs to be gathered from many countries; the United 
States, Holland, Germany, England, and possibly from 
South America. Plaintiffs have never suggested that any 
country’s witnesses are so important that those of the other 
nations set forth should be excluded. Said witnesses from 
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all of the above countries played a part in the omissions, 
commissions, both in participation and as an onlooker, all of 
wnich eontributed to the sinking of the “Brandenburg”. 
What is of prime importance is that the principal office of 
Texaco is in New York and its officers and employees who 
know and understand the interloeking corporate entities 
making up the worldwide oil eomplex called “Texaco” is 
American owned and controlled from its New York office. 
And that of eourse is the reason for the suit in this Court, 
rather than in Delaware (the state of incorporation) or 
any of the other offiees in the locations around the world. 

In ansurr to Paragraph 7 of defcndants' affxdavit: 
The series of Communications between Smit-Tak Rotterdam 
and Texaco in New York i with Smit-Tak London and TOT 
as messengers between them) show very simply the work- 
ings of the defendants with respeet to the issues involved 
herein and certainly raise questions of fact of actual con- 
trol and operation. which can only be answered by a fuli 
trial and not by affidavits by attorneys telling the Court of 
entire crews of the “Texaco Caribbean” available only in 
London when it is common knowledge that thoy were a for- 
eign erew earning lesser wages fthe real reason for the 
vessel’s ownership and lease-back arrangement in the hands 
(tf Texaeo Panama ! who were not English and even if still 
employed by the defendants would be where their vessel hit 
port. Deponent assumes that the defendants in due eourse 
could produce their employees for depositions in any port 
where the ships dock—and they do unload in Staten Island, 
New York on a periodic basis. 

At this point, proof of the activities of Trinity House 
on January 11, 1971 is incomplete. Employment of the 
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“Queen Mother” on the 13th, two days after the “Texaco 
Caribbean” went down, and one day after the “Branden¬ 
burg” sank doesn’t seem to be of much relevance and ap- 
pears to have been mentioned by the defendants only be- 
cause it was English (again, the defendants’ purpose to 
cast the strongest connection with England, no matter how 
sparse the relevancy or materiality of the testimony). 

In ansicer to Paragraph 8 of defendants' affidaińt: 

Again, the defendants mention the names of two men 
who may or may not have had any real importance in this 
overall series of Communications between Smit’s in Holland 
and TOT as a conduit to Texaco’s New York office. Cer- 
tainly Smits is in Rotterdam and whatever information is 
now available clearly shows no authority in the English 
office. 

Defendants admit to “other personnel” being involved 
but make no mention of their whereabouts. They are in 
Rotterdam and in New York. 

The lack of identifieation by the defendants of the actual 
communicants between Smit-Tak/Rotterdam and TOT can 
only cast further doubt of accuracy of defendants’ assertion 
of exclusive English witnesses, law, presence, to the exelu- 
sion of the United States. 

In Answcr to Paragraphs 9 and 10 of defendants' 
affidaińt: 

Reports list the location of the “Leslie Lykes” at the 
scene of the collission. Deponent does not have information 
(the affidavit of eo-plaintiffs may have). However, impor- 
tantly, we are now discussing an American vessel with an 
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American crew, all members of American unions. As such, 
it is not a ąuestion of whether thet “Leslie Lykes” comes to 
New York but whether the individual crew members and 
offieers are morę likely to be working on an American vessel 
at this time and in the near futurę and will be morę likely 
to come into New York or its environs, or into London. 
And certainly, the American seamen are morę available in 
the United States than in England. Admittedly, the situa- 
tion is somewhat indefinite, but certainly less so than the 
crew of the “Texaco Caribbean” whom the defendants now 
claim are available in England. That crew was foreign but 
sińce the vessels periodically reach New York, even as to 
those foreign crewmen, they are morę likely to be in New 
York in the futurę than in London. 

In answer to ParaGraph 11 of the defendants’ affidanit: 

Deponent does not know why the affidavits from the 
defendants, Texaco’s wholly-owned subsidiary in London 
should be the basis of possible destruction of this major 
law suit involving millions of dollars of loss in lives and 
cargo. Certainly, the least that should be expected is affi- 
davits from truły impartial persons and business entities 
and not obviously self-serving declarations, not subject to 
any cross-examination on a motion of such importance. It 
would seem reasonable to have some reservation as to ac- 
curacy of affidarits from high officials from Texaco Overseas 
Tankship Ltd. (TOT), a wholly-owned Texaco subsidiary 
and Texaco Panama, Inc., another Texaco wholly-owned 
subsidiary, concerning a ship leased back to Texaco for 
movement of Texaco’s cargo, when this suit is against 
Texaco, the parent and Texaco Panama, the subsidiary. 
While deponent will not state that the affidavit is false, can 
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this Court State that justice is being served when no corro- 
boration by way of cross-examination has been offered or 
is available to establish its truth. And on this bare, self- 
serving document, a dismissal of this suit? Deponent re- 
speetfully urges rejection of such tactics. 

Mr. Hummers affidavit identifying “Texaco” included 
all commonly known Texaco interests, including TOT and 
Texaco Panama. In the business world, TOT is Texaco; 
and so is Texaco Panama and all of the other wholly owned 
Texaco subsidiaries throughout the world. Persons dealing 
in the oil industry know this to be a reality. The energy 
crisis now upon us has thrown open some of the workings 
of the oil combines. Texaco has been identified by news- 
paper and magazine articles as one of the “big seven” and 
so it is, and it has become that by directing a huge produc- 
tion and marketing operation of oil in a way that gives it 
the most profit and which includes control over numerous 
wholly-owned subsidiaries. Can there be any doubt in view 
of the multitude of recent articles, all setting forth a pat- 
tern of complete domination from oil well to gas pumps 
and boilers. 

In answer to Paragraphs 12 and 18 of defendants ’ 
affidanit: 

The defendants agree that taking depositions may be 
reasonable but assert that the number necessary makes the 
practice unwieldly, etc. Have the defendants separated 
fact from fietion to advise this Court how many depositions 
are necessary as against the number necessary if the suit 
were brought in England. No figures are given to this 
Court, nothing is shown to the Court to establish what the 
witnesses are supposed to testify to, what they are supposed 
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to know, the relevancy and materiality of their testimony. 
Ali that łs before us is a listing of entire crews who are 
supposedly available only in England (and in reality are 
far morę likely to be available in New York) and sonie 
witness s of organizations (admitting others of the same 
entity who are not in England). It is a rather simple 
procedurę to take depositions of Texaco’s underlings and 
employees in London; it is a far morę difficult matter to 
bring the suit in London and attempt the depositions of the 
Texaco Chairman, Maurice Granvile, in New York; or of 
John C. Winger, the Chase-Manhattan Bank’s Vice-Presi- 
dent in Charge of its Energy Division in New York; or 
Frank Ikard, the President of the American Petroleum 
Institute, all of whom are necessary on the subject of 
domination and control of the combine from New York. 
Added to that are the working hierachy of Texaco’s New 
York office concerning the relationship between Texaco and 
Texaeo Panama. And what of the crew members of the 
“Leslie Lykes” and the “Texaco Caribbean”, far morę 
likely in New York than in London; Smit-Tak/Rotterdam 
witnesses in Holland; the families of the deceased seamen 
in Germany. The importanee of an English forum lessens, 
especially when viewed as a forum destroying the rights of 
the plaintiffs in this properly jurisdictioned suit in New 
York. 

Zn ansicer to Paragraph U (a) of defendants * affidanit: 

The present whereabouts of the “Texaco Caribbean” 
crew is unknown and most certainly they will be scattered 
about the globe during the course of this litigation. Con- 
sidering the amount of shipping into New York, are they 
not at least as likely to be in New York as in London, and 
probably morę so. 
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(b) : The Smit-Tak offices are in Rotterdam, Holland, 
and most of the witnesses, including all of the heads of 
the firm as well as the crew of its vessel “ORCA” are Dutch 
and live in Holland. Mr. Mitchell of that firm was in its 
London office, at all times subject to approval of the 
Rotterdam office. 

(c) : Several depositions of one or two of the Trinity 
House ship’s officers and some shoreside personnel are most 
likely necessary. In addition, all of Trinity House’s rec- 
ords can be obtained from New York as easily as from 
London. 

(d) : The need for testimony of fishermen is at best 
minimal and a part of the defendants’ approach to this 
motion to have this major litigation dnmissed on the affi- 
davit of a New York attorney. No names, no statements, 
nothing is submitted to show that there is any knowledge 
by the fishermen of rescuing any of the twelve deceased 
seamen of the “Brandenburg”. 

(e) : Why witnesses from the “Orca” which came into 
the area several days after the collision between the “Texaco 
Caribbean” and the “Brandenburg”? No showing what- 
ever has been madę except to pinpoint the defendants’ plan 
of wishful thinking about existence of witnesses for the 
purpose of this motion. Some proof, some showing of 
relevancy or materiality must be a fundamental reąuire- 
ment at this time. 

(f) • TOT’s witnesses are in England. How many are 
necessary is again not stated as part of defendants’ concept 
of having the matter dismissed on affidavit with no sup- 
porting documentation of relevancy or materiality. 


1 
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(g) : Let the defendants not weep for the cost to the 
plaintiffs when it seeks to have this suit brought where the 
plaintiffs’ position would, in fact, be entirely eroded under 
the existing generał maritime law of England. 

(h) : Witnesses—who, what, how many, necessity, rele- 
vancy, materiality? Ali unanswered. 

Summary: The issue, inter alia ,of whether Texaco, 
an American, New York based Corporation, having control 
over its wholly owned subsidiaries and in fact operating 
the vessel in its worldwide vertical structure from well to 
market, can compel the families of deceased seamen to 
sue it in London should be rejected. It seems obvious that 
the prime witnesses, such as the officers and personnel of its 
New York office, the banking officials who deal with Texaco, 
the private petroleum organization officials who deal with 
Texaeo, and who know the Texaco operation, all have 
knowledge of the relationship between Texaco and Texaco 
Panama and where domination of the combine lies and 
should be available to testify. In New York they will be; 
in London they will not. 

No matter where the suit is brought, soine depositions 
must bc taken. It is the naturę of this litigation and should 
not cause any morę difficulty or concern than the multitude 
of depositions taken in Europę in previous cases. Possible 
witnesses in the United States, England, Germany, Hol¬ 
land, Monaco and South America assure some movement, 
no matter where the forum is. But let the Court not be 
misled into thinking that the defendants, the parent and 
wholly owned subsidiary of a multi-billion dollar eomplex 
is concerned about the cost of taking some depositions or 
s m<e iroor.venience in going to Europę. The defendants 
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are very aware of the differences of the generał maritime 
law of the United States and that of England and though 
its papers are couched in terms of concern, its course is to 
destroy this meritorious $25,000,000. law suit by foreing 
the plaintiffs to England. Whether this Court will close 
its doors to a suit against a New York based, American 
Corporation under the circumstances spelled out in this 
motion is the real issue. Whether this huge oil combine will 
be unable to defend itself in New York is before this Court. 
Whether the plaintiffs will be unable to win their suit in 
London is before this Court. Whether the interest of justice 
(including convenience) should compel the properly juris- 
dictioned plaintiffs to start suit in England with its far 
less favorable law in view of the weight to be given to the 
plaintiffs’ choice of forum is before this Court. 

Wherefore, deponent respectfully reąuests that this 
motion be denied in its entirety and that this matter go 
forward to its ultimate conclusion on its merits. 

/s/ Harvey Goldstein 

(Sworn to by Harvey Goldstein on this 14th day of 
January, 1974.) 
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(Letterhead of Poles, Tublin, Patestides & Stratakis) 

January 15,1974 

Martin D. Jacobs 
United States Magistrate 
United States District Court 
Southern District of New York 
Foley Sąuare 

New York, New York 10007 

Re: Fitzgerald v. Texaco Inc. and Texaco Panama 
Inc.—72 Civ. 5008, et seq. 

Our File No. 12,515 MJT/JJD 
Dear Magistrate Jacobs: 

Yesterday morning we received by hand delivery a letter 
dated January 14, 1974 from Mr. Deming of Haight, Gard- 
ner, Poor and Havens. The letter and documents enclosed 
therewith is apparently a “Reply” to the defendants’ reply 
papers. Such a procedurę as is now being employed by Mr. 
Deming is highly improper and without authorization in 
law. Particularly is this so when (as in the present situa- 
tion) plaintiff is attempting to place before the court new 
information and documents atl of which was obviously 
arailable to it at the timc its answering papers were filed. 

It is respectfully reąuested, therefore, that the court dis- 
regard this latest ploy on plaintiffs’ part and proceed with 
the determination of defendants’ motion on the papers pre- 
viously submitted. If, however, the court is of the opinion 
that it may properly consider Mr. Deming’s letter and at- 
tachments thereto in reaching a decision on defendants’ mo¬ 
tion, it is respectfully requested that defendants be granted 
sufficient time within which to reply to said new matter as 
it appears that affidavits from abroad will be reąuired to 
counter Mr. Deming’s broad, unsupported statements. 

Respectfully yours, 

Poles, Tublin, Patestides & Stratakis 
/ s/ John J. Deyine, Jr. 
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JJD/mac 

cc: MacDonald Deming, Esq. 

Haight, Gardner, Poor & Havens 
One State Street Plaża 
New York, New York 10004 

cc: Harvey Goldstein, Esq. 

Fuchsberg and Fuchsberg 

250 Broadway 

New York, New York 10007 


Vessel and Cargo’s Letter of 16 Jan 1974 to Magistrate 

Jacobs 

January 16,1974 

BY HAND 

Martin D. Jacobs, United States Magistrate 
United States District Court 
Southern District of New York 
Foley Square 
Manhattan 10007 

Thomas I. Fitzgerald, as Public Administrator v. 
Texaco, Inc. and Texaco Panama, Inc. 

72 Civ. 5008 and Consolidated Cases 
72 Civ. 5009-10, 73 Civ. 92-99, 117, 162 and 182 
Poles, Tublin File #12,515 MJT/JJD 
Our files #4246-1 and 1-A. 

Your Honor: 

We write to object strongly to Texaco defendants’ in- 
ference in their counsels’ letter to you of January 15, 1974, 
that our letter of January 14th is an “improper” submis- 
sion of “new information and documents”. Each and every 
one of the six pointa discusaed in our letter and appendix of 
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January 14th * was covered in Hapag-Lloyd et al.'s papers 
in opposition submitted December 10, 1973, and was not 
believed by plaintiffs then or now to be subject to real dis- 
pute. Plaintiffs had no reason to expect that Texaco de¬ 
fendants would attempt to shelter a false denial of the Orca 
offer, together with so many other important misrepre- 
sentations, in papers which Texaco defendants apparently 
assumed for technical reasons ran no risk of exposure. 
That Texaeo defendants did so is the real impropriety pre- 
sented here. 

Our letter of January 14th was madę necessary by Tex- 
aco defendants’ entirely unexpected and false denial of the 
January llth Orca offer. This false denia 1 without basis 
challenges Mr. Hummel’s afffdavit as to the offer as “not 
factually true’’, and sneers at the telex excerpts in the 
writer’s affidavit as incomplete, misleading, “ąuoted”, and 
undated. We felt forced to point out the lack of any basis 

* 1. Smith offered the Orca to Texaco defendants at 10:30 A.M., 
Jan. 11. 1971. Hummel Affidavit, p. 2; 1 leming Affidavit, p. 3. 

2. The M/V Leslie Lykes, a vcsscl of U.S. ownership, registry, 
homeport and crew, stood by the floating steru section of the Texaco 
Caribbean sbortly after ber explosion, and so witnessed that the wreck 
might at that tinie have becn easily marked. Hummel Affidavit, pp. 
2, 3; Denting Aftkkwit, pp. 2, 3; Plaintiffs Hapag-Lloyd cl al.'s Brief 
in Opposition, pp. 20, 21. 

3. The General Marititne Law as received and practiced in United 
States Admiralty Courts (not '1'he Wreck Statute) makes Texaco 
defendants babie to plaintiffs for their failure to locate their wreck. 
Plaintiffs’ Brief, pp. 12-13, 15. 

4. The General Maritime Law as received and practiced in United 
States Admiralty Courts (not Ktiglish admiralty law) wi" govern 
plaintiffs llajKig-Lloyd cl al.'s claims here. Id. 

5. Trinity llouse is governmentally authorized to act in connect- 
titto with wreck operations. Dcming Afiidavit, pp. 6, 12-13; Plain- 
tiffs’ Brief, pp. 6-7. 

O. Under tiie Knglish authorities, mcrc notice by the owner of a 
wrecked vessel to the appropriate authority is said to relieve tliein of 
furtber responsibility. Plaintiffs’ Brief, pp. 6-7. 
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for the attack on Mr. Hummel, and to produce the complete 
telex—a production which Texaco defendants impliedly 
demanded. Having impliedly challenged as to produce the 
rest of the text of the telex, they now complain about our 
having done so. The rest of the telex merely corroborates 
in detail the facts already set forth by Mr. Hummel. The 
affidavit of Captain Watson, sent from England supposedly 
to meet the affidavit of Mr. Hummel, does not deny Mr. 
Hummel’s allegation of the January 11 Orca offer, and 
Texaco defendants have stated no other basis for denying 
them. 

We have no objection whatever to Your Honor’s grant- 
ing Texaco defendants time for the specific purpose of pro- 
ducing a sworn affidavit from Texaco’s Mr. Loker on the 
subject of the January 11, 1971, offer by Smit to him of the 
Orca. 

Respectfully submitted, 

Haight, Gardner, Poor & Havens 

By MacDonald Deming 

Attorneys for Plaintiffs Hapag-Lloyd, 
Stork Amsterdam N.V. et al. 

MD:br 
BY HAND 

Poles, Ttjblin, Pastesides & Stratakis 
Thirty-Seven Wall Street 
New York, N. Y. 10005 
Att: Alvin Stern, Esq. 

BY HAND 

Fuchsberg & Fuchsberg 

250 Broadway 

New York, N. Y. 10007 

Att: Harvey Goldstein, Esq. 
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UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 
(Judge Metzner) 

- •- 

[Same Title] 


Defendanfs motion dated March 2, 1973 for an order, 
pursuant to Rules 12 and 56 FRCP, dismissing he aetions 
on the ground of forum non conueniens, returnaole before 
Judge Metzner, was referred to the undersigned to hear 
and report. Before filing any answering papers plaintiffs 
sought discovery and, as appears from my report dated 
July 25, 1973 and the order of the Coart dated August 6, 
1973 and also my report dated October 26, 1973 and the 
order of the Court dated November 5, 1973, certain dis- 
covery by way of interrogatories and the production of 
documents was allowed to plaintiffs. 

The aetions arise out of the collision on January 12, 
1971 of the German vessel Brandenburg with the wreckage 
of the Texaco Caribbean in the English Channel following 
a collision on January 11,1971 between the Peruvian vessel 
Paracas and the Texaco Caribbean. The present Consoli¬ 
dated aetions were brought under the generał maritime law 
to recover damages resulting to the relatives (nonę of whom 
reside in the United States) of 12 deceased German seamen 
of the Brandenburg (for whom the Public Administrator 
was appointed representative) and damages resulting from 
the loss of the Brandenburg and her cargo. Plaintiffs state 
that “the suits are based upon the failure of the defendants 
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to locate, mark or buoy the wreckage uf the Texaco Carib- 
bean as reąuired by law” (Aff. Deming 2/7/73 par. 3). 

I. 

Since the burden rests upon defendants as we shall first 
set forth a summary of their version of the disaster and 
the matters likely to arise at the trial. Defendants have 
offered the affidavits of Robert R. Dimock, sworn to Feb- 
ruary G, 1973 (president of Texaco Panama referred to as 
Texpan); E. F. Pointon, sworn to February 5, 1973 (man- 
agement director of Texaco Overseas Tank Ship Ltd., re¬ 
ferred to as TOT); and John L. Watson, sworn to Decem- 
ber 21. 1973 (manager of operations department of TOT) 
which, briefly stated, set forth the following: 

Texpan, a Panamanian Corporation, was the sole owner 
of the Texaco Caribbean, registered under the laws of 
Panama. The vessel was managed and operated by TOT, 
incorporated under the laws of Great Britain with offices at 
London, England. TOT, in the business of shipping man- 
agement and operation, managed the Texaco Caribbean and 
other vessels in the Texpan fleet. It eąuips and maintains 
the vessels, appoints agents of the ports, and settles all 
claims. The master, officers, and crew of the Texaco 
Caribbean were Italian nationals. 

TOT had responsibility for taking all necessary action 
with respect to the wreckage. It did not have to obtain 
instructions from Texpan or Texaco. 

The British Corporation of Trinity House was engaged 
by TOT to locate and mark the wreck of the Texaco Carib¬ 
bean and to warn other vessels of the presence of the wreck. 
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TOT is familiar with the steps taken by Trinity House. 
There are no witnesses on behalf of Texpan who reside in 
the United States and most, if not all of the witnesses (em- 
ployees of TOT, surviving crew members of the Texaco 
Caribbean, employees of Trinity House, crew members of 
British fishing vessel Accord and Viking Warrier) reside 
in England and are subject to compulsory process there. 

Prior to the sinking of the Brandenburg, crew members 
aboard the British fishing vessels (Accord and Viking 
Warrier) observed the approach of the Brandenburg and 
after the sinking picked up survivors and the bodies of 
deceased seamen from the Brandenburg. According to the 
affidavit of Pointon, Trinity House, advised of the casualty, 
dispatched its vessel Siren to the scene which moored at the 
immediate vicinity and displayed a warning signal of three 
green lights in a vertical linę. Numerous warnings were 
broadcast by English radio stations. However, the signal 
was not properly interpreted by the Brandenburg and it 
thereafter collided and sank (pp. 3, 4). 

Defendants state that the following legał actions are 
pending in England: (1) an action by the cargo owners of 
the Brandenburg against the Paracas, Texac- Caribbean, 
and Trinity House; (2) an action by the Texac^ Caribbean 
against the Paracas; (3) an action by the Paracas against 
Texaco Caribbean; and (4) an action by the Brandenburg 
against Trinity House. 

Defendants stress that (1) the collision occurred in the 
English Channel; (2) Trinity House, which was engaged 
by TOT to locate and mark the wreck and to warn other 
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vessels of its presence, is located in England together with 
its personnel and records; (3) the crews of the three vessels 
involved, and the families of the crew members on behalf of 
whom actions in this Court were brought, are foreign 
nationals nonę of whom reside in the United States; (4) if 
retained in this Court depositions of most of the witnesses 
would have to be taken; and (5) the absence of certain 
indispensible parties before this Court, being Trinity 
House, an English Corporation, and the owner of the 
Paracas, who are subject to cross claims by defendants. 

n. 

A summary of plaintiff Brandenburgi position is as 
follows: There is a heavy burden on defendants sińce the 
chosen forum “should rarely be disturbed”. The activities 
of Texpan were directed and controlled out of Texaco’s 
New York office. The necessary witnesses are available to 
this Court. The suits pending abroad are not significant. 
To require the action to be brought in England would be 
to deny justice sińce in England Brandenburg would have 
no remedy at all against Texaco Caribbean the English law 
being that “when a governmental authority agrees to act 
in connection with marking a wreck, the ship owner has no 
further obligation to do so” (Memo p. 7). The applicable 
law is the generał maritime law as applied by the United 
States Courts, the collision having occurred on the high seas. 

The Public Administrator adopts the arguments of 
Brandenburg. He also urges that the contingent fee re- 
tainer system is illegal in England and would reąuire an 
advance payment of fees and extensive disbursements by 
the widows of the deceased seamen in order to enforce their 
claims (memo p. 16). 
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III. 

In the leading case of Gulf Oil Corp. v. Gilbert, 330 
U.S. 501 (1957) the practical considerations to be con- 
sidered in determining the application of the doctrine were 
set forth and include the relative ease of access to sources 
of proof; the availability of compuisory prccess and the 
expense of obtaining the attendance of witnesses; a possible 
view of the premises; all practical matters that make a trial 
easy, inexpensive and expeditious; factors of public inter- 
est including administrative difficulties in congested cen- 
ters of litigation; local interest in having local^ed contro- 
versies decided at home; advisability of decidi«._ cases in 
the forum where they arise and whose law will be applied; 
and plaintiffs’ choice of forum. 

There are differences beiween the parties as to occur- 
rences and the significance of the testimony of various 
l)e»’sons. In order to put the matter in focus we shall set 
forth and discuss the likely proof to be offered, the conflict- 
ing views of the parties, and some comment. 

1) Location and Amilability of Witnesses and Records: 

a) Defendants stress that TOT had the necessary au- 
thority, without reference to New York or anywhere else, 
to take necessary steps to engage the services of any one 
who might be required and that authority was exercised 
when it engageu the services of Trinity House and the vessei 
Siren to locate, mark and buoy the wreckage and also when 
TOT later, on January 13,1971, engaged the Queen Mother 
for salvage operations (Aff. Stern 1/8/74 p. 5). The testi¬ 
mony of the employees of TOT and its records would seem 
most important. Such personnel and records are in or near 



365a 


Magistrale Jacobs ’ Report Recommending Dismissal of 

Plaintiffs’ Actions on Certain Terms, of 23 Jan 197U 

England. Defendants assert that TOT personnel were im- 
mediately dispatched to the scene of the casualty and were 
present in Dover on January 11, 1973 <Aff. Stern p. 7). 

b) Defendants stress that the testimony from the crew 
members of the Trinity vessel Siren, as well as other 
employees of Trinity, all of whom are in England, is of vital 
importance to show what steps were taken (after the 
Paracas collision) to locate and mark the wreck; the traffic 
in the area; the approach and subseąuent collision of the 
Brandenburg; and whether other vessels observed and 
obeyed their signals. Plaintiffs do not ąuestion the impor¬ 
tance of this testimony but state that it can be taken by 
deposition. 

c) Defendants stress that the testimony of those on 
board the various fishing boats in the area, who are in 
England, is important not only in the issue of liability but 
also as to any damages (conscious pain and suffering). 
Plaintiffs ąuestion the importance of this testimony stating 
that they did not witness the sinking of the Brandenburg 
(Memo p. 18). 

d) Defendants stress the importance of the testimony 
of the surviving members of the Texaco Caribbean (Italian 
nationals) having knowledge of the original Paracas- 
Texaco Caribbean collision—and also the surviving crew 
members of the Brandenburg who reside in Germany. 
Plaintiffs contend that any such testimony is irrelevant or 
of little significance sińce the cause of action is based upon 
the failure to locate and mark the wreck (Brief p. 18). 

e) Plaintiffs state that before the sinking of the Texaco 
Caribbean the firm of Smit-Tak/Rotterdam, a salvage com- 
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pany, offered to TOT the services of a searching and salvage 
vessel “Orca” and that Smit-Tcs “understood that the 
reason for non acceptance was that it could not be accepted 
without authority from the Texaco Caribbean imerests in 
New York” (Aff. Deming 12/14/73 p. 3). As particularly 
set forth in their papers (Deming Aff. December 10, 1973, 
pages 2 et seq.; Hummel Aff. May 16, 1973 (member of 
Claims/Insurance Department of Hapag-Lloyd); and letter 
from Brandenburg counsel dated January 14, 1974), plain¬ 
tiffs claim that the sequenee of events was as follows. The 
collision with the Paracas took place at 0400 on January 

11. At 10:30 am on January 11 Smits offered the services 
of its salvage vessel Orca but the offer was not accepted. 
The stern section of the Texaco Caribbean was afloat until 
2:00 pm January 11. After the sinking of the Texaco 
Caribbean Smit renewed its inquiries. At 4:30 pm on Jan¬ 
uary 11 the Siren arrived in the area. At 0730 on January 

12, 21 hours after the Smit offer, the Brandenburg struck 
the stern of the Caribbean. After the sinking the Branden¬ 
burg employed Smit and the Orca located the wreck within 
half an hour of its arrival. 

Defendants question this “hearsay testimony” and 
state that the first communication between Smit-Tak and 
TOT took place on January 13, not January 11, which was 
after the sinking of the Brandenburg, and related to salvage 
operations and not any attempt to locate, mark or buoy 
the wreck of the Caribbean (Aff. Stern 1/8/74 p. 4). De¬ 
fendants also stress that Smit is a Holland organization and 
its personnel are Dutch; and that if this matter needed 
clarification the testimony of Watson (TOT) and Mitchell 
(Smit), in addition to other personnel at TOT’s and Smit’s, 
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would be necessary, and that all these witnesses are located 
in or near England (Aff. Stern p. 5). 

f) Plaintiffs also assert that after the eollision with the 
Paracas the United States freighter “Leslie Lykes” (an 
American vessel with an American crew) arrived in the 
vicinity and that the members of the Leslie Lykes were im- 
portant witnesses to the opportunities to mark, the wreck 
while it was still only partially submerged; that its home 
port is Florida; that it trades regularly to United States 
ports (Aff. Deming p. 3). Defendants assert that the vessel 
trades between the Gulf ports and the Far East; and the 
New York Maritime Exchange indicates that the first and 
only time it has ever come to New York was in April 1966 
(Aff. Stern p. 6). 

g) Inąuests were held in England as to the deceased 
crew members but plaintiffs assert that these inąuests did 
not involve any inąuiry into the cause of the accidents. 

h) Plaintiffs assert that the central control of policy 
matters was had in New York relying upon the letter sent 
by Texpan in December 1967 stating, among other things, 
that “payment of hire and matters pertaining to charter 
party terms will be continuing to be handled by Texaco 
Panama in New York” (Aff. Deming p. 5). Defendants 
contend that TOT had the necessary authority to take all 
necessary steps and in fact exercised it (Aff. Stern p. 4). 

i) While defendants have stated that this Court would 
not have the power to compel the attendance of any of the 
materiał witnesses 'Aff. Stern February 28, 1973, p. 8) 
plaintiffs assert that under English Practice Rules com- 
pulsory process is available and the United States Court 
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could apply to the English court for someone to be ap- 
pointed as examiner (Aff. Deming p. 11) 

2 ) Pending Law Suits in England: 

These proceedings have already been set forth. Plain¬ 
tiffs contend that the action by some of the cargo owners is 
the only English suit which has proceeded beyond filing; 
that the suits by Texaco Caribbean against Paracas and by 
Paracas against Texaco Caribbean, are irrelevant to the 
present action; and that the action by Brandenburg against 
Trinity was commenced solely to avoid time bar (Aff. 
Deming p. 9). 

3 ) Claims Over Against Paracas and Trinity: 

Defendants strongly urge that they have serious claims 
against Paracas and Trinity; that Paracas began the chain 
of events which led to the Brandenburg collision one day 
after the Texaco Caribbean sank; and that Trinity was on 
the scene at the time of the Brandenburg collision and was 
responsible for locating and marking the wreck. It is urged 
that the are indispensable parties who may not only be 
ultimatety liable but whose testimony is essential (Aff. 
Stern p. 9). Plaintiffs urge that any claims by defendants 
against Paracas are irrelevant to the present suit which 
is based upon the failure to locate and mark the wreck; 
and the position of Trinity is of “smali quantitative impor- 
tance” sińce it could limit its liability for any negligence to 
$80,000 (Memop. 22). 

4 ) A pplicable Law: 

While defendants contend that the rights of all parties 
will be governed by foreign law (Brief March 2, 1973, 
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p. 22) plaintiffs urge that as the collision was on the high 
seas (12 miles from the English Coast, England like the 
United States having a 3 mile limit) the applicable law 
is the generał maritime law as applied by United States 
Courts (Brandenburg Brief p. 12). 

5 ) English Law Compared with United States Laiv: 

a) Plaintiffs urge that in England there would be no 
remedy sińce under the English cases there is a rule “which 
would probably operate to relieve Texaco Caribbean from 
liability for its faults and failures, merely on the basis of 
Texaco Caribbean’s invitation to governmental authority to 
take action to locate and mark” (Citing The Utopia, House 
of Lords (1893) 18 A.C. 492 and The Douglas, Court of 
Appeals (1882) 7 Probate Division 151). 

Utopia presented the following situation. The Utopia 
collided with the Anson on March 17 and its hull was sub- 
merged. The owner lighted the wreck but on March 23 the 
captain of the port ordered a hulk in the vicinity and a hulk 
was anchored. A collision with the Primula took place on 
March 31. The lower Court found that the position of the 
wreck was not sufficiently indicated by the employees of 
the port. The House of Lords held that the owner was not 
liable. It stated that in order to hołd the owner liable 
“two things must be shown, first, that in regard to the 
particular matters in respect of which default is alleged, the 
control of the vessel is in them—and, secondly, that they 
have in the discharge of their legał duty been guilty of 
wilful misconduct or neglect” (p. 498). The Court recog- 
nized that while the Utopia was not abandoned “in the 
sense that they gave up all rights of property and posses- 
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sion” “eontrol and management of the wreck, so far as 
related to the protection of other vessels from her, and her 
from them, was properly transferred to the port authority” 
and no default or negligence could be imputed to the Utopia 
“in allowing the port authority to take on itself the eontrol 
of the lighting or in abstaining from interfering w T ith the 
subsequent action of the port authority in the matter”. 

While the case recognizes that there is no liability on the 
owner for the default as such of the governmental authority 
it also recognizes that the owner is liable where there has 
been “misconduct or neglect” on its part apart from the 
conduct of the authority”. It should be noted that in the 
present siuation plaintiffs do charge a failure on the part 
of defendants themselves to cali upon Smit to locate and 
mark the wreck. 

b) On the other hand, plaintiffs nrge that under United 
States law there is a non-delegable duty on the part of the 
owner and that the owner is not necessarily relieved by 
turning over the matter to a governmental authority. 

In Bcrwind v. Whitc Coal Mining Co. v. Pitney, 187 
F.2d (2 Cir. 1951) the Coast Guard was called in after a 
senes of accidents and in holding the owner liable the Court, 
after referring to the “wreck statute”, 33 U.S.C. 409 
(which applies only to navigable waters in the United 
States and makes it the duty of “the owner of such sunken 
craft” to mark it immediately and provides that “the neglect 
or failure” of the owner “shall be unlawful”) said “It is a 
matter of public policy reflected in the statute to place the 
responsibility for marking the wreck sąuarely upon the 
owner alone. The appellant, who was the owner did nothing 
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in that regard although as early as two hours before the 
first accident at the wreck the generał foreman had noticed 
the barge had sunk in navigable waters” (p. 669). The 
Court further said 

Nor do the unsuccessful efforts of the Coast Guard 
to locate and mark the wreck affect this liability. 
It has long been the law that an owner may comply 
with the statutory reąuirement for marking by 
getting the Lighthouse Department (Now the Coast 
Guard) to do it; when the Coast Guard does mark 
the wreck, whether properly or not, the owner is 
relieved of any statutory duty in that respect. The 
Plymouth, 2 Cir. 225 F. 483, certiorari denied, 241 
U-S. 675, 36 S.Ct. 725, 60 L.Ed. 1232; New York 
Maritime Co. v. Mulligan, 2 Cir., 31 F.2d 532; City 
of Taunton-Sunken Wreck, D.C.S.D.N.Y., 11 F.2d 
28o, 19.., A.M.C. 135; The Barge Chambers, 
D.C.S.D.N.Y., 98 F. 194, 1924 A.M.C. 572; Wilson 
v. Mitsui & Co., D.C.N.D. Cal. 27 F.2d 185. The 
basis of th s exception to the otherwise non-delegable 
duty is the fact that the private owner cannot inter- 
feie with the manner in which the government 
agency uses its discretion in the manner of marking. 
The Plymouth, supra. Although the Coast Guard’s 
search for the wreck may, if madę with due dili- 
gence in the light of the facts within the knowledge 
of the owner, operate to discharge the owner’s duty, 
the meie fact that the Coast Guard undertakes a 
search does not relieve the owner of liability for 
failure to make all reasonable efforts to mark. The 
Snug Harbor, 4 Cir. 40 F.2d 27. The dicta in 
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Petition of Anthony 0’Boyle, Inc., 2 Cir. 161 F.2d 
966, 967, and Red Star Towing & Transportation 
Co. v. Woodburn, 2 Cir., 18 F.2d 77, 79, which may 
indicate the contrary should be discounted accord- 
ingly.” p. 669). 

Berwind appears to reeognize that if there is a marking 
by the Coast Guard, “whether properly or not”, there is 
no further liability. In this connection it is to be noted that 
defendants assert that the vessel Siren moored at immedi- 
ate vicinity and displayed a warning which was not prop¬ 
erly interpreted (Aff. Pointon, p. 4). Accepting the factual 
version of the defendants it may be argued that there was 
a “marking" by the Siren and that under the claimed facts 
there would be no difference between the English law and 
the United States law. 

Thus, it is not elear that under plaintiffs’ theory of 
liability or defendants’ version of the sinking of the Brand¬ 
enburg there is a difference between the English law and 
the United States law. It is also noted that plaintiffs stress 
that there was a failure to employ Smit-Tak to locate and 
mark the wreck and if this had been undertaken and ac- 
eomplished the later Brandenburg wreck may not have 
occurred. 

c) Moreover, assuming that the English law is less 
favorable in certain respect to the claimants than the 
United States law what is the significance of this in deter- 
mining whether this Court should retain jurisdiction? 
Plaintiffs contend that “where the foreign law is so unfavor- 
able that the granting of the motion might result in depriv- 
ing the plaintiff of all remedy, this fact is a very powerful 
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reason for retaining jurisdiction in the United States 
Court” (Brandenburg memo p. 8), citing the decision of 
Judge Bryan in Chemical Carriers V. L. Smit <£ Co's Inter¬ 
nationale 154 F. Supp. 886 (S.D.N.Y. 1957). 

In Chemical the libelant in an admiralty action was a 
Liberian Corporation controlled by American citizens with 
its principal offices and place of business in New York. 
Libelant had a towage contract for the towage of libelant’s 
vessel from Philadelphia to Rotterdam but the tugs as- 
signed to the contract were in fact used to salvage a German 
vessel. The suit was in the alternative for damages for 
breach of the towage contract or a share in the salvage 
earned by respondent. A clause in the towage contract 
provided that all disputes should be submitted to the Nether- 
land Courts. This Court retained jurisdiction stating that 
the provision vesting exclusive jurisdiction in the Nether- 
lands Courts was “unreasonable in its effect for several 
reasons” (888). The Court stated that apparently there 
could not be any remedy under Netherlands law and such 
a result “would not be in accord with the theory of salvage 
in this country” (p. 89). However, the Court also stressed 
that there was another action pending in this Court against 
the German vessel which was salvaged; again, that “any 
cjuestions of convenience of witnesses and litigants would 
appear to be weighted in favor of the libelant”; and finally, 
that libelant was “essentially an American enterprise” (p. 
889). Whether the principle urged by plaintiffs—that 
jurisdiction should be retained in view of the claimed less 
favorable English law—should be applied in the present 
situation where all of the claimants are foreign residents 
or nationals presents a doubtful question. 
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As already stated, plaintiffs contend that “the contin- 
gent fee retainer system is illegal in England and would 
reąuire an advance payment of fees and disbursements by 
the widows of the deceased seamen” and that “such an in- 
tolerable burden wo'’!d act to extinguish the causes of 
action” (memo p. 16). Defendants urge that such an argu¬ 
ment is irre!evant and has no place in the action. Further- 
more, they contend that not only are legał fees and costs 
recoverable in England by a successful party but English 
counsel have advised them that under present English law 
a matter can be handled on a contingency fee basis when 
it has been referred to English counsel by American coun¬ 
sel who themsehes are engaged on a contingency fee basis 
(Aff. Stern, p. 12). 


IV. 

The following decisions in this Court are instructive. 
Fitzgerald v. Westland Marinę Corp ., 369 F. 2d 499, 501 
(2 Cir. 19661 ; Noto V. Cia Secula de Armanento, 310 F. 
Supp. 639 (S.D.N.Y. 1970 Judge Weinfeld); and Domingo 
V. States Marinę Lines, 340 F. Supp. 811 (S.D N.Y. 1972 
Judge Bryan). 

In Fitzgerald a vessel ran aground in the Aleutian 
Islands, broke up, and sank. An action was brought on 
behalf of 31 Spanish nationals and one Yugoslavian who 
perished. The claims were against the owner, a New York 
Corporation, charging negligence and unseaworthiness; a 
Japanese Corporation and a Canadian Corporation charging 
negligence in converting the ship from a tanker to a bulk 
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carrier and in loading the vessel. In upholding the decision 
of the District Court dismissing the action against the 
Japanese and Canadian corporations the Court of Appeals 
stated that “unless the balance is strongly in favor of the 
defe,ndant, plaintiffs choice of forum should rarely be dis- 
turbed” but the “doctrine leaves much to the discretion of 
the Courts to which plaintiff resorts” (p. 501). The fol- 
lowing “compelling reasons” for dismissal were set forth. 
“Nearly all the witnesses” whose testimony relates to the 
claim of negligent conversion are in Japan. No process to 
compel their testimony in New York is available and there 
would be great cost in bringing them to New York. New 
York has “little connection with the accident which occurred 
off the coast of Alaska”. The District Court would have to 
interpret the foreign law and all of the deceased crew men 
are foreigners. In the light of all these factors the Court 
concluded ihat “the balance is strongly in favor of defend- 
ants” and the District Court did not abuse its discretion 
(p. 502). 

In Noto an Italian owned tanker exploded and sank in 
Iran. Thirty-one of the crew perished, and the actions 
were on behalf of the deceased crew members and their 
survivors. All of the plaintiffs were residents of Italy. 
The action was based on a maritime tort. At the time of 
the disaster the tanker was under charter to the subsidiary 
of an English Corporation. The oil being loaded aboard 
the vessel had been acquired by an Iranian Corporation 
which had sold it and passed title thereto to an English 
Corporation. The defendants bringing on the motion were 
major American oil companies. The Court stated that it 
was to exercise its discretion “upon a realistic appraisal 
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of facts” (648). It stressed that the disaster occurred in 
Iran; the ship was of Italian registry and ownership; 
plaintiffs were Italian nationals as were the crew members; 
the time charter of the vessel and the owner of the oil were 
not before the Court; the witnesses and records were all in 
Iran or Italy; if the case were retained it would be neces- 
sary to resolve complex issues of foreign law (648). The 
Court further stated that “plaintiffs’ asserted claims have 
not relationship to or contact with any jurisdiction in 
the United States” (649). 

In Domingo there was a collision between the Golden 
State and the Pioneer Leyte in Manila Harbor, Philippines, 
The Golden State was owned and operated by States Marinę, 
a Delaware Corporation, and the Pioneer Leyte, a Philip- 
pine Corporation. There was a loss of 100 lives, all being 
citizens or residents of the Philippines, and the actions 
were by the next of kin or representatives of 99 decedents. 
There were also actions in other jurisdictions including 
Delaware and the Philippines. The following factors were 
relied upon in dismissing the action. “There is a legał 
interest in having localized controversies decided at home”. 
All the events took place in the Philippines and plaintiffs 
source of proof are almost entirely there. The “vast 
majority of witnesses, both willing and unwilling, are in 
the Philippines” and the cost of obtaining willing witnesses 
would be minimal there as compared with here. Compul- 
sory proeess in the Philippines would be available. It would 
be ineonvenient to bring witnesses to the United States. 
Dismissal was granted even though the Court in Delaware 
had denied a similar motion to dismiss (p. 816). The 
motion was granted upon the express conditions that de- 
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fendants (1) submit to the jurisdiction of the Philippine 
Courts in any action which might be commenced and (2) 
waive the statute of limitations as a defense in any such 
actions. 

V. 

While the parties have expressed differences on many 
matters which may go to the merits of the action, certain 
matters, many of which are obvious, stand out in bold 
relief. The disaster took place 12 miles off the English 
coast even though not strictly in England but in interna- 
tional waters. Nonę of the beneficial claimants, nor any of 
the surviving members of the crews of any of the vessels, 
reside in the United States. The employees and personnel 
of TOT, whose testimony will be vital, as well as the rec- 
ords, are in or near England. The employees and personnel 
of Trinity, whose testimony will be vital, as well as its 
records, are in England. While all of these persons, and 
other persons, may be subject to compulsory process so 
as to take their deposition the deposition of witnesses is 
obviously a poor substitute for live testimony. 

While plaintiffs have referred to the testimony of Smit- 
Tak as important their personnel are located in Holland. 
The contention that the conduct of defendants after the 
wreck was directed from New York has been sharply 
attacked by defendants; in any event the action viewed as 
a whole seems to have little if any contact with New York 
and whatever contact it may possibly have is strongly out- 
weighed by all the other circumstances. 

It is not elear that under plaintiffs’ theory of liability 
or defendants’ version of the sinking of the Brandenburg 
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(after some marking of the wreck by the Siren) there is 
any essential difference between the English or United 
States law. And even if English law were less favorable in 
certain respects, it is believed that this is not a controlling 
factor under all the circumstances including the scene of 
the disaster and the foreign nationality of all the beneficial 
claimants. 

In my view after weighing all the factors, there are 
most compelling reasons for dismissing the action and “the 
balance is strongly in favor of defendants”. 

Accordingly, it is recommended that the motion of 
defendants to dismiss on the ground of forum non eon- 
reniens be granted upon the express conditions that (1) 
defendants submit to the jurisdiction of the English Courts 
and (2) waive any defense of the Statute of Limitations 
a? to any claims against them. 

Dated: New York, New York 
January 23,1974 

Respectf ully submitted, 

Martin D. Jacobs 
United States Magistrate 

Copies of this report have been mailed to counsel. 
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UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 (CMM) 

- ♦- 

[Same Title] 

- ♦- 

This matter was originally referred to Magistrate 
Jacobs for hearing and report. 

Counsel, as can be seen from the file, have been given 
every opportunity to argue the ąuestion presented to the 
magistrate before this court. The magistrate previously 
submitted interim reports on July 25, 1973 and October 26, 

1973, which were followed by orders of the court. 

The magistrate’s finał report after submission of ex- 
tensive briefs by counsel was submitted on January 23, 

1974. Voluminous letters to the court commenting on the 
report were received on January 29,1974, two on February 
4, 1974, and the last on February 7, 1974. 

The nineteen-page report of the magistrate reviews in 
detail the ąuestion from all aspects. I have read that re¬ 
port and all of the papers and I thoroughly agree with 
his review of the law and his suggestion for the dispo- 
sition of this motion. 

The motion to dismiss on the ground of forum non 
conveniens is granted on condition that (1) defendants 
submit to the jurisdiction of the English courts; and (2) 
waive any defense of the statute of limitations as to any 
elaims against them. 

So ordered. 

Dated: New York, N.Y. 

March 26, 1974 

Charles M. Metzner 
U. S. D. J. 


f 
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5010, and 73 Civ 92-99, 116, 166 and 182* 

UNITED STATES DISTRICT COURT 
Southern District of New York 

72 Civ. 5008 (CMM) 


[Same Title] 
-♦- 


Defendants having moved the Court for an order pur- 
suant to Rules 12 and 56, Federal Rules of Civil Procedurę 
dismissing the aetions herein, as against (a) Texaco 
Panama Inc., on the grounds of forum non conneniens and 
lack of jurisdiction of the controversy herein, and (b) as 
to Texaco, lnc., on the grounds that the complaints fail to 
State a claim upon which relief can be granted and lack of 
jurisdiction of the controversy herein, and the said motion 
having come on to be heard before the Honorable Charles 
M. Metzner, United States District Judge, and the Court 
having referred the said motion to the Honorable Martin D. 
Jacobs, United States Magistrate, to hear and report, and 
the Court thereafter on March 27, 1974, having handed 
down its memorandum endorsed agreeing with the report 
of the Magistrate dismissing the complaint on condition 
(1) defendants submit to the jurisdiction of the English 
courts; and (2) waive any defense of the statute of limita- 
tions as to any claims against them, it is, 

* Texaco counsel take the same position regarding these italicized 
words as in notę ** at p. iii stipra. 
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Consolidated Cases on Certain Conditions, as Representatine 
of and Identical to Judgments and Order Entered in SDNY 
Actions 72 Civ 5009 and 5010, and 73 Civ 92-99, 116, 166 

and 182 

Ordered, adjudged and decreed, that defendants, 
Texaco, Inc. and Texaco Panama Inc., have judgment 
against the plaintiffs, Thomas I. Fitzgerald, Public Admin¬ 
istrator of the County of New York, Administrator of the 
Estate of Hagen Pastewka, Deceased and Monica Pastewka, 
Individually, et al., dismissing the complaint as indicated 
subject to the provisions as stated. 

Dated: New York, N.Y. 

March 28,1974 


/s,/ Raymond F. Burchardt 
Clerk 
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UNITED STATES DISTRICT COURT 

Southern District of New York 

72 Civ. 5008 (CMM) 


Hapag-Lloyd, A.G., as owner of the M/V Brandenburg, 
and as bailee of the cargo laden thereon, Plaintiff, 

—against— 

Texaco Panama, Inc., as owner of the M/V Texaco 
Caribbean, Defendant. 


Stork Amsterdam N.V.; Industrias Lacteas Domini- 

CANAS S.A. “INDULAC”; CORNELIS NOORDHOEK ; QUIN- 

t^na Hnos; Inc.; N.V. Koninklijke distil^jser- 
derijen “Erven i.ucas Bol:” (Formerly N.V. 
Amsterdamsche Likeurstokerij “ ’T Lootsje Der 
Erven Lucas Bols”); J. Wray and Nephew Ltd.; 
N.V. Verkoopassoliatie Der Uerenigde Likeur- 
stokerijen V.U.L. ; The Rum Company (Jamaica) 
Ltd.,- P. Van Leeuwen Jr. ’S Buizejhandel N.V.; 
Nooyen N.V. ; Handelsondernem ng “Okahni” N.V.; 
Kooijman’s Agencies Inc.; Overseas Construction 
Company; Overseas Construction Company Carib¬ 
bean, L /.; Koninklijke Nederlandse Maatschappij 
V oor Havenwerken N.V. ; Netherlands Harbour 
Works Company (Netherlands Antilles) N.V.; 
Antem N.V.; Bogana N.V.; Pet Care, N.V.; N.V. 
Maduro Intermaven; S.E.L. Maduro and Sons Ltd.; 
Lagendijk’s Poetskatoen- en Poetslappe-Fabriken 
N.V. ; Carlos C. Jesurum and Co.; La Citrique Belge 
S.A. ; Rapid Sales Company Ltd.; Zement Export 
Rheinwest G.M.B.H.; A.G. “Weser” Seebeckwerft; 
Matab N.V.; and Vihamij Buttinger N.V., 

-against- Plaintifs, 

Teyaco Panama, Inc. as owner of the M/V Texaco 

Caribbean, Defendant. 

-•- 
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Please take notice, that Hapag-Lloyd, A.G., plaintiff 
in action 73 Civ. 166, and Stork Amsterdam N.V.; Indus- 
trias Lacteas Dominicanas S.A. “Indulac”, et al. } plaintiffs 
in action 73 Civ. 182, by their attorneys Haight, Gardner, 
Poor & Havens, heieby appeal to the United States Court of 
Appeals for the Second Circuit from that part of this 
Honorable Court’s finał order, dated Mai\h 26, 1974 and 
filed on March 27,1974 in all those cases Consolidated under 
the caption “Thomas I. Fitzgerald, Public Administrator, 
etc. of The estate of Hagen Pastewka, et al., V. Texaco, Inc. 
and Temco Panama, Inc. (72 Civ. 5008 and Consolidated 
cases 5009 and 5010, 73 Civ. 92-99, 117, 166 and 182 
CMM)”, which dismisses the complaints of said plaintiffs. 

Respeotfully submitted, 

Haight, Gardner, Poor & Havens 

By /s/ MacDonald Deming 

A Member of the Firm 

Attorneys for Appellant 
Hapag-Lloyd, A.G., and 
Stork Amsterdam N.V., et al. 
Cne State Street Plaża 
New York, N.Y. 10004 

To: Poles, Tublin, Patestides & Stratakis 
37 Wall Street 
New York, N.Y. 10005 
212-944-0580 

Fuchsberg & Fuchsberg 
250 Broadway 
New York, N.Y. 10007 
212-962-2800 


April , 1974 

[Datę of filing, for 
nctation by Clerk on 
copies to be servedl 


I 
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UNITED STATES DISTRICT COURT 
SOUTHERN DlSTKICT OF NEW YORK 
72 Civ. 5008 C.M.M. 


Thomas I. Fitzgerald, Public Administrator, etc., of the 
Estate of Hagen Pastewka, etal., 

Plaintiffs, 

—against— 


Texaco, Inc. and Texaco Panama, Inc., 

Defendant8. 

- ♦- 

Please take notice, that Thomas I. Fitzgerald, Public 
Administrator of the Estate of Hagen Pastewka, et al., 
plaintiffs in this action, by his attorneys, Harvey Goldstein 
and Fuchsberg & Fuchsberg, hereby appeals to the United 
State" p )urt of Appeals for the Second Circuit from that 
part of this Honorable Court’s finał order, dated March 26, 
1974 and filed on March 27, 1974 in all those cases Con¬ 
solidated under the caption “Thomas I. Fitzgerald, Public 
Administrator ,etc. of the Estate of Hagen Pastewka, et al., 
v. Texaco, Inc. and Texaco Panama, Inc. (72 Civ. 5008 and 
Consolidated cases 5009 and 5010, 73 Civ. 92-99, 117, 166 
and 182 CMM)” which dismisses the complaints of said 
plaintiffs. 

Dated: New York, New York 
April 15,1974 

Yours, etc., 

Harvey Goldstein and 
Fuchsberg & Fuchsberg 
Attorneys for Plaintiffs 
By Harvey Goldstein 
Office & P.O. Address 
250 Broadway 
New York, New York 10007 
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To: Haight, Gardner, Poor & Havens, Esqs. 
Attorneys for Hapag-Lloyd, A.G. and 
Stork Amsterdam, et al. 

One State Street Plaża 

Poles, Tublin, Patestides & Stratakis, Esqs. 

37 Wall Street 

New York, New York 10005 


\ 
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